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• Full study (with executive summary) is available on 
the Social Science Research Network (ssrn.com)

• Disclaimer
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https://ssrn.com/abstract=2888040
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Press publishers online
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The proposal

• Art. 11 CDSM proposal: Member States shall 
provide 

− publishers 
− of press publications (collections of journalistic 

content)
− with exclusive rights for the digital reproduction and 

making available of these publications
− and parts thereof (Art. 2 InfoSocDir).
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Scope of the proposed right: Private news sharing

• The proposed PPR covers purely private, non-
commercial acts of sharing press articles on social 
media, e.g. Facebook
− “Share” a link
− “Like” a post
− “Like” a comment to a post
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News-related general search results
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Links and snippets in the general web search
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The front page of news aggregators
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The result list of news aggregators
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If you click on a link …

Note the URL: https://www.theguardian.com/politics/2017/feb/24/ukip-paul-nuttall-not-going-
anywhere-stoke-byelection-failure
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Problem no 1: The prohibition of purely private news sharing

• The importance of social media platforms to receive 
and impart information (ECtHR)

• The lack of a justification for covering private news 
sharing

• Violation of the fundamental right to freedom of 
expression and to receive and impart information 
and ideas (art. 11(1) CFREU/10 ECHR)
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Way out no. 1

• Way out 1: Tailor the right to commercial OSPs that 
provide hyperlinks to press publications
−No right to (digital/online) reproduction, but only 

making available by certain commercial actors
−German publishers’ right only applies to 

“commercial providers of search engines or 
commercial providers of services which process the 
content accordingly” (news aggregators, potentially 
social media providers)

−Spanish unwaivable remuneration right is limited to 
news aggregators
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Remaining problem no 2: Conflict with E-Commerce-Directive

• Direct liability of OSPs is inconsistent with the restrictions on 
liability that host providers (as well as search engines and 
news aggregators) enjoy under the E-Commerce-Directive 
2000/31.
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Further problem no 3: Violation of fundamental rights

• In order to cover the current practice of OSPs, minimal fragments 
(single words, thumbnails, video stills) have to be considered 
protected “parts” of a press publication.

• Serious interference with fundamental rights
− (1) Of OSPs
− Protected as a media business under Art. 16 and 11(2) CFREU
− PPR effectively works as a prohibition of today’s services 

(GER/ESP)
− (2) Of the freedom of communication of internet users
− Less news consumption, less diversity

• Cf. Art. 2(8), 10(1) Berne Convention: no © for news of the day/press 
information and mandatory exception for commercial (!) press 
summaries
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Further problem no 3: Violation of fundamental rights

• Interference is not justified
− In and of itself, an exclusive right does not create demand
−A PPR will not create additional revenue for press 

publishers (GER/ESP)
−The larger size of the EU market will not make a 

difference.
−A PPR does not foster quality journalism.
−Press publishers can rely on existing rights and TPMs to 

control the use of their content.
−Their fair share in the value of news publications is the 

massive referral traffic that OSPs channel to them free of 
charge. 

15



1. März 2017

Way out no. 2: limit the PPR

• Regulatory options to avoid fundamental rights conflicts
− GER PPR does not cover “individual words or the smallest of text 

excerpts”
− Bundesverfassungsgericht Yahoo! 10.10.2016: Interpretation of 

this provision has to consider “the interest of search engine 
operators to be allowed to use text excerpts to an extent that is 
adequate for the purpose of search engines to make information 
on the internet, including online press publications, findable.”

− The PPR only applies to cases in which the economic interests of 
publishers are “substantially prejudiced” (cf. 
Bundesverfassungsgericht Metall auf Metall 31.5.2016 concerning 
sampling)
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http://www.bverfg.de/SharedDocs/Entscheidungen/DE/2016/10/rk20161010_1bvr213614.html
https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2016/bvg16-029.html;jsessionid=6CC89475E5D4B19338910ADD7222743D.2_cid383
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Remaining problem no 4: Ineffectiveness of a limited publishers right

• If these limits are observed, the publishers‘ right will 
be ineffective
−News-related services do not substantially prejudice 

the economic interests of press publishers.
−The current practice of search engines and news 

aggregators does not go beyond what is necessary 
and proper in order to communicate news/facts as 
such:
– That an article exists.
– And what it is (probably) about.
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Result: a dilemma

• Dilemma: 
−A publishers’ right is either ineffective or invalid

• Results: 
−Legal uncertainty
−Less competition and innovation (GER)
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Remaining problem no. 5: Distortion of the online content provider market

• Prohibited discrimination against new, e-only news/content 
providers
−Current level playing field for all news/content providers on 

search engines, news aggregators, social media
− EU has to maintain a level playing field in the news publication 

market, and it has to allow effective market access for all kinds 
of journalistic content under Art. 11(2) CFREU.

− But the PPR only benefits well-established publishers (print-
digital-revenue gap), whereas many e-only news providers are 
opposed to the PPR

− If OSPs close down or limit their news-related services, smaller 
publishers suffer, whereas well-known publishers attract more 
users to their front pages.
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Conclusion:

“Article 11 is fundamentally misconceived, 
and should be removed from the Proposed 

Directive.”
(Open letter of nine European IP research 

centres to MEPs and the European Council)
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