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1. The Commission proposal

• The EU © package of 14 September 2016
− The proposal for a Directive on “copyright in the Digital
Single Market” (CDSM)
• Art. 11 CDSM proposal: “protection of press publications
concerning digital uses”
− (1) Member States shall provide publishers of press
publications with the rights provided for in Article 2 and
Article 3(2) of Directive 2001/29/EC for the digital use of their
press publications.
− (4) The rights referred to in paragraph 1 shall expire 20 years
after the publication of the press publication.
• Legal analysis of the EU proposal in comparison to the
German (2013) and the Spanish (2014) RRPPs
− Disclaimer
20. Oktober 2016

2

2. What are we talking about: Press publishers online
Press publisher’s outlets
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2. What are we talking about: News-related search results
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2. What are we talking about: The front page of news aggregators
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2. What are we talking about: The result list of news aggregators
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2. What are we talking about: Facebook news feed
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Three versions of an RRPP
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3. Version 1: RRPP in the layout of digital press publications

• E.g. UK Copyright law:
− exclusive right of publishers to authorise or prohibit “making a facsimile
copy” of a “typographical arrangement of a published edition” for a period of
25 years
• The definition of press publication, art. 2(4) CDSMD proposal:
− ‘press publication’ means a fixation of a collection of literary works of a
journalistic nature, which may also comprise other works or subject-matter
and constitutes an individual item within a periodical or regularly-updated
publication under a single title, such as a newspaper or a general or special
interest magazine, having the purpose of providing information related to
news or other topics and published in any media under the initiative,
editorial responsibility and control of a service provider.
• But: online services do not reproduce and make available the concrete
digital layout of the press publication
• Thus, version 1 is ineffective: In the digital world, an RRPP has to abstract
from the precise layout of the “original”
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4. Version 2: RRPP in journalistic content as such

The RRPP attaches to the journalistic content comprised in a
newspaper/magazine as such
− What else?
− Spain: insignificant fragments of “content”
− Applicability of limitations and exceptions (art. 11(3) CDSMD
proposal)
− Conflict rule of art. 11(2) CDSMD proposal:
− RRPP “shall leave intact and shall in no way affect any rights
provided for in Union law to authors and other rightholders, in
respect of the works and other subject-matter
incorporated in a press publication. Such rights may not
be invoked against these authors and other rightholders and,
in particular, may not deprive them of their right to exploit
their works and other subject-matter independently from the
press publication in which they are incorporated.”

•
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4. Version 2: RRPP in journalistic content as such

• Dysfunctionalities of an exclusive right in the generic
digital use of journalistic content
− The missing link between the press publication and
digital reproductions of journalistic content
− Irreconcilable overlaps of independent RRPPs
− Overlaps of an RRPP with other rights (cf. art. 11(2)
CDSMD proposal)
− The difference between such an RRPP and other
related rights of producers
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5. Version 3: A right against commercial uses of snippets and links

• How to establish a link between an allegedly infringing use
and the product of a particular press publisher?
− A right tailored to OSPs that provide hyperlinks to press
publications
− Limitation of the RRPP to the making available right
− German RRPP applies only to “commercial providers of
search engines or commercial providers of services
which process the content accordingly”
− Spanish RRPP limited to news aggregators
(“prestadores de servicios electrónicos de agregación de
contenidos de fragmentos no significativos de
contenidos”)
− The avoidance of irreconcilable overlaps of RRPPs
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6. Is there a minimum threshold for an RRPP?

• What constitutes a “part” of a press publication (art. 11(1) CDSMD proposal
in connection with art. 2 InfoSoc Directive)?
− CJEU Infopaq for copyrightable works
− No CJEU jurisprudence for phonograms, films, broadcasts
− Spanish RRPP: insignificant fragments
− German Bundesgerichtshof 2008/2011: reproduction of the smallest
fragments encroaches upon producer’s rights because even extremely short
parts of the fixation represent the total investment of the producer in the
production of the first fixation of the complete phonogram or film copy
− Thus limitation of the German RRPP with regard to “individual words or
the smallest of text excerpts”
− But see German Bundesverfassungsgericht Metall auf Metall 2016: the
reproduction and other use of parts of phonograms only amounts to an
infringement “if the economic interests of the phonogram producer are
substantially prejudiced” by the relevant activity
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7. Versions 2 and 3 conflict with fundamental rights

• The prohibition of private news sharing (version 2) is
incompatible with the fundamental right to freedom of
expression and information (art. 11(1) CFREU/10 ECHR)
• The prohibition of commercial, news-related services of
OSPs (versions 2 and 3) is incompatible with the freedom to
conduct a media business (Art. 16 and 11(2) CFREU/Art. 10
ECHR)
• Unjustified discrimination against providers of algorithmic
press reviews
• Distortion of media pluralism to the detriment of small online
news publishers (art. 11(2) CFREU/10 ECHR)
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8. Summary and outlook

•

The EU is trying to restructure online markets: From highly diverse
networks
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8. Summary and outlook

• Back to linear value chains of the pre-Internet era:
Rightholder

Licenced platform (Spotify, Netflix, Blendle)

Licenced user
• The vision of a “copyright-based” digital economy
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