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Abstract: What are the consequences of modernity for the institution of contracting? As
the unity of the traditional contract is dissolved into a multiplicity of separate contracting
worlds (economic transaction, legal promise, productive agreement), the binding force of
contracting needs to be reformulated from an interpersonal to an interdiscursive relation.
The central thesis of this article is that the unity of contracting is hidden in the blind spot of
the distinction between contracting worlds. It needs two diametrically contradictory
theories, each, however, resting exactly on the other’s blind spot, so that they cannot be
integrated into a synthesis. As demonstrated with the example of the expertise contract,
the subtle interplay of different contracting worlds depends basically on a fragile
symmetry of chances of translation. The normative correlate of contract understood as
translation between different worlds of meaning would be an extension of constitutional
rights into the context of private governance regimes.
I. THE "CONTRACTUAL GAP” IN LATE MODERNITY
My starting point is the transformation of the contract – the most fundamental institution of
private law - in modern times: its hybridization. I want to focus on the consequences of
2
the following argument which I developed at length somewhere else: Today, contract is
no longer the consensual exchange relation of two legal subjects to which the judge
grants legal force, as long as the nudum pactum can at least be endowed with a causa.3
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In the dynamics of social fragmentation, in which one and the same contract appears as
the simultaneous expression of different and divergent rationalities, the old two-person
relation of the contract has metamorphosed into a polycontextural relation, which, though
consensual, is impersonal. And the binding force of the contract disappears “in between”
the contextures. Now, what are the consequences of this fragmentation?
An individual contract today typically breaks down into several operations within different
contexts: (1) an economic transaction which, recursively intermeshed in accordance with
the intrinsic logic of the economy, changes the market situation, (2) a productive act
which, in accordance with the intrinsic logic of the relevant social context (e.g. medicine,
media, science, art, technology, and other social areas where goods and services are
produced) changes the productive situation, and (3) a legal act which, recursively
intermeshed with other legal acts in accordance with the intrinsic logic of the law, changes
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the legal situation. The outcome of today’s extreme social differentiation is the real (not
just analytical) splitting of the one contract into three acts, a legal act, an economic
transaction and a productive act, and the enabling of their simultaneity ("uno actu"). The
single contract is fragmented into a multiplicity of different operations, each of them
occurring in different mutually closed discourses. It is at once transaction, production and
obligation – but it is at the same time a fourth thing, the "between", the interdiscursive
relation of the various performative acts.
An expertise contract may serve as an example and show how important it is to
5
distinguish these three dimensions. There is a whole variety of concrete projects of
considerable scale that expertise is contracted for: complex acquisitions of property,
large credit operations, construction projects, high risk financial transactions. Usually
there is a triangular situation: the expert and two partners to a project, one of them the
mandator contracting with the expert who is supposed to give expert advice on the
project, the other the beneficiary, the third party who as a rule does not participate in
the expertise contract. In several legal orders it is highly controversial whether the
expert is contractually liable not only to the mandator, but also to the beneficiary. The
explanation for this controversy is that the expertise contract participates in three
different contracting worlds – (1) in the contractual interaction of mandator and expert,
(2) in the economic context of monetary operations, (3) in the social context of
producing the expertise. Each of these contracting worlds imposes on the transaction a
STUDY (University of Wisconsin Press 1965).
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different “privity”, i.e different boundaries, different rules of membership, different
principles of exclusion and inclusion. The worlds involved display variations of bilateral,
trilateral and multilateral obligations. While in many types of contract, the implied
configurations have more or less identical boundaries, it is the peculiarity of the
expertise transaction that is exposed to a collision of different privities which contract
law is asked to decide.
What "is" this interdiscursive contractual relationship? How does the dynamics of the
conflict work and how are the various contractual acts made compatible with each other?
This would seem to be one of the hardest problems flowing from the contemporary
disintegration of the unity of the contract.
Can we today still discern some operational, structural or systemic "unity of the contract",
able to take the place of the exchange between two people? The different disciplines
involved affirm this emphatically: they base the unity of contract on either legal
consensual obligation or on economic efficiency or on productive transformation, and
then superimpose their specific perspective on the other aspects. Contract is thus either
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economized, legalized or socialized. But this is false, "imperialistic" interdisciplinarity. In
contrast, social theory if it deserves this name should not let itself be taken over by any of
these perspectives, but instead elaborate the social multidimensionality of the single
contract in transdisciplinary fashion. The sobering consequence is that a unity of the
contract can no longer be constructed. A contract is neither a unitary process (of social
7
transactions in the broadest sense grasping the relational essence of contract ), nor a
unitary structure (usually perceived as an ensemble of norms enacted by private
8
autonomy ), nor a unique event/operation/act (such as in legal doctrine the agreement of
9
the contracting parties ). The single contract is always already a multiplicity of differing
processes, structures, operations.
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Its unity then consists, if at all, only of the interconnection, in the so-called structural
coupling between the economy, the productive context and the law (parallels would be:
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property, the constitution as institutions linking law to different social worlds). This does
mean that the systems involved mutually adapt according to laws of perturbation, it
certainly does not mean the separation of the systems is suspended, nor even that the
contractual operations of the systems involved partly overlap. The hybrid (ambivalent,
polyvalent) nature of the contract finds its basis in the inescapable hermeneutic
differences of the different social contexts in which the individual contract is situated.
Correspondingly, no unitary meaning of the one specific contract extending over the
hermeneutic boundaries can be discerned. The all-embracing meaning of a contract is
always only produced relatively and differentially, only in mutual reconstruction of the
diverse (partial) agreements, whether in the language of costs or in the language of legal
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expectations or in the language of the relevant production standard. It is their mutual
observation that enables re-entry of the system/environment distinction into each system.
That creates within the legal agreement an imaginary space for the representation of the
legally relevant facts of business and production. At the same time an imaginary space of
legal obligations and productive processes is created in the economic transaction, but
ofcourse only in the language of cost factors, profit expectations, economic property rights
and preferences. And thirdly, an imaginary space for the reconstruction of resources and
obligations appears within in the productive act. But even such a re-entry of one system
into the other still leaves us with the insurmountable hermeneutic difference between the
contractual languages of legal norms, production standards and transaction costs. None
of them is in a position to rightfully claim interpretive predominance.
Can we, then, at least see the unity of contract in the dynamic interactions among those
three autonomous contractual chains? In principle not, since they are not directly
accessible to each other which would make interaction possible. What happens is only a
mutual irritation of economic transaction, production relationship and relationship in law of
obligations, sensitizing each to external noise and an internal readiness for change.
Correspondingly, there is no common history of the three concatenations of contractual
operations, since they each have a past and a future of their own in their different
respective social contexts. In this sense one can speak only of the co-evolution of three
autonomous perspectives, which are however each controlled by evolutionary
mechanisms of their own, and in principle stay separate. Any unitary narrative of the
contract fails because of the differences in the various "path-dependent" evolutionary
10
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dynamics.
Our first interim finding is: social differentiation splits the formerly unitary contract into
three autonomous concatenations of events in the respective legal, economic and
production contexts. This difference is - despite (or even because of) mutual observation,
structural coupling, re-entry and co-evolution - always reproduced anew as a
unsurmountable hermeneutic dissonance. The "between" continually dissolves again into
phenomena that must forcibly be assigned to one system or the other. The gaps between
law, production and the economy - it might have been the proper role of the modern
contract to fill - remain empty. If that is so, the question arises whether elsewhere in
modern society, as it were outside the operationally closed systems, there may not exist
social mechanisms that are located "between" them and materialize the binding force of
the contract. What we are looking for is the social site where the "transformation of a
distinction into a Möbius strip", which is what the contract actually accomplishes, comes
12
about.
Does such binding force attach to some pan-socially institutionalized communication
"between" the systems of the economy, production and the law? Can we identify some
emergent discourse consisting of "interdiscursive" operations of a new kind. And this
locus of pan-social identity-finding is just what several authors have often sought.13 A vain
search! Empirically, communication bridging the economy, law and production does
indeed happen, but definitely not in the sense of an independent communication system
14
emerging among collective actors. All there is is "diffuse" communicative linkage of legal
acts and productive acts to acts of payment, and conversely. The reason for this absence
is the difference institutionalized in modernity between society as a whole and functional
subsystems. While this difference supplements the one among subsystems, it in turn
creates a new unbridgeable "gap".
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Might not, then, "life-world" communication in Habermas’ sense restore the unity of the
contract? In fact, the contract is not only a transactional, productional and juridical
relation, but at the same time exchange in the life-world, indeed a "relational contract".
Yet looked at more closely, this is either its reconstruction into intimate relations (family,
friendship etc.), i.e. in yet another functional subsystem, so that it is again merely a new
inter-system relation that is created thereby; or else the contract is reconstructed in
diffuse communication "outside" the functional subsystems, which then raises the
question whether the contractual unity is restored at quite different levels, those of
interaction or of organization.
Can, then, the "integration" of legal, productional and economic aspects be restored in
the living social relation called "contract"? If we change the perspective from functional
15
subsystems to interaction and organization, then, indeed, the contract can be seen as a
unitary, self-reproducing social process. And in fact, the concrete interaction of the
contracting parties and the formal organization of the contract do "integrate" legal,
economic and productional aspects, the co-ordination of which they effect with every
successful operation as a "contractual act" (negotiations, conclusion of the contract,
performance, amendment, breach of contract etc.). But once again they do this only as
autonomous discourses, which in turn, each under the laws of its own internal
perspectives, maintaining its own autopoiesis, reconstruct legal, productional and
economic aspects. Instead of transcending the hermeneutic differences of the three
contractual chains coming about in different social contexts, they only add yet another
difference to the set: the one between different social levels (society, organization,
interaction). They thus only exacerbate the initial question of how mediation among the
various autonomous processes in the unitary contractual constellation is possible.
In an act of ultimate despair, we may still try out the "humanization" of the contract. After
all, integration of the various social aspects of contract happens in the consensus of real
flesh-and-blood-people. But even this only adds yet another internal perspective to the
already multiply fractured contractual Gestalt, tending to further disintegrate rather than
integrate it. For now on top of the multiple social reconstructions of the one contract
comes a further twofold reconstruction of the communicative consensus (or better, of
several communicative consensūs) in the consciousness of the individuals involved. The
set of differences within society is further enriched by the difference between society and
mind, without any unity thereby being created.
At the centre of the contractual phenomenon, then, is a void, the central absence in the
modern contract. Altogether, the contract "as such" remains a mere configuration with no
operative substrate of its own, an invisible dance of mutual adaptation, a secret
coordination of consent, a grandiose relation of structural coupling of a multiplicity of
15
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meaning-processing systems. The contract’s unity (of meaning), however couched,
disappears in the black hole of compatibilities, synchronizations, resonances,
co-evolutionary processes. Its content, its dynamics, its decisions, its binding energies are
scattered over the closed systems involved. The contract itself only momentarily "bridges"
differences of the most varied nature: differences between society, functional systems,
organizations, interactions, consciousnesses. "As such," however, the contract is a
nothingness in the dark space between the systems. It always lies at the blind spot of the
16
distinction between system and environment. Is this a failing of modern society or a
failing of its theory? Is it the reality of functional differentiation or its self-description that is
at fault here? Can under conditions of functional differentiation the contractual differences
no longer be bridged? Or is it only that its theory no longer has anything to say about
bridging, about harmonization, about binding force? Perhaps here the logic of the blind
spots and their various compensations can help us along.
II. IN THE BLIND SPOT
Every distinction creates a tertium non datur. The excluded tertium which is nevertheless
present must, however, remain latent for the distinction itself, since otherwise the
distinction would itself be called into question. Every social system – not only the contract
-, as a recursive concatenation of distinctions, is based on a flaw: on the violence of the
initial distinction that constitutes its unity. The flaw is accordingly not one at all, but an
advantage; without it, no construction is possible. That implies renouncing perfection. The
17
eye that sees everything is no longer able to see anything.
Even this sketch of the logic of the blind spot assists with an initial insight, namely that the
interdiscursive gap is ineluctable in the genesis of the contract. What seems in the vain
search for the binding force of the modern contract to be a flaw in its practice or an error
in the theory is actually a latency that is simply necessary for constructional reasons.
Then, however, the consequence for the modern contract "as such" is: the contract’s
inter-discursive binding effect must remain invisible to contemporary society as a whole
and its self-description. It can be observed only in its effects on the economy, law and
production, but not itself as relationality between them. In the dance of mutual
adaptations of the diverse contractual projects, while the movements of the individual
16
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bodies can be seen, the dance itself remains invisible.
The latency is not only necessary, but needs to be secured against its actualization. Both
the (constructed) object and the latency itself need to remain invisible in the blind spot, to
avoid the collapse of the construction. This may be bound up with corresponding
intentions. In contractual thought it was no doubt the humanistic concept of the legal
contract that safeguarded the latency. As agreement between people, as harmony of two
declarations of will, as binding promise between persons, as common source of binding
norms, it carefully avoids sight of the multiplicity of hermeneutic differences described
above. The full consent of two people overcomes all distinctions, and the person-toperson giving of word alone is seen as able to keep the divergent projects together. In this
role of covering the blind spots of differential genesis of contracts, the otherwise rather
obsolete legal concept of the contract, which celebrates individual private autonomy, has
managed to make itself indispensable even in modernity. Or putting it in a different
conceptual tradition: "The unknownness of the abstraction of exchange is thus a
18
constitutive component of the exchange action itself."
Yet even when latency is safeguarded, it does not set the unruly question of the
bindingness of contract at rest. For the very attraction of the gap lies in the constant effort
to conceal it, but also in the effort to "fill" it. There is a continual suspicion that the real
point lies in the gap. In the contractual context the suspicion keeps on arising that the
agreement of the contracting parties is not capable of binding the diversifying projects.19
And it is not just suspicion but the actual difference of the various types of consent
continually breaking through that lies concealed here. If contractual consent means
something different for the contracting parties involved, for the contractual relationship, for
20
law, the economy and production respectively, how are these various consensūs
brought into harmony? Here lies the reason for the persistent unrest in the imperfect
order of the interdiscursive contractual complex.
Hence the ongoing efforts to ensure the "unity" of the contract in operational practice and
reformulate it in various self-descriptions. New compensatory manoeuvres are continually
thought up, to re-integrate the contract’s lost unity: imperialist interpretation by one
specialized discipline (law, economics, sociology), re-entry of the initial distinction, the
repeated making of further new ones, the incorporation of other perspectives. What
happens is a grandiose complexification of operations and of observations of the contract
around the blind spot. This becomes particularly clear in a theory perspective that
discloses the polycontextural dimensions of the contract in their radicality, while at the
18
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same time complexifying the binding aspects which have been discussed above: contract
as inter-system structural coupling, contract as pan-social integration, contract as
organization or as interaction (see I). The result is a never-ending process of creating
differences and compensating for their blind spots by inventing a false unity.
Is there an alternative? Perhaps. We may imagine a way of enhancing the compensation
of blind spots in a different direction. The inspiration might be: two diametrically
contradictory theories, each, however, resting exactly on the other’s blind spot, so that
they cannot be integrated into a synthesis. The inspiration is taken from the
"particle-wave" theoretical dispute in quantum physics which has shocked our ideas about
the one right theory.21 Neither theory is “right”; it is the conflict between them that makes
both “right”. Constant "switching" from one to the other gives an almost simultaneous
observation from two contradictory but complementary perspectives. But there is a strict
condition for complementarity: that each be able to illuminate the other’s blind spot.
Can this yield a generalizable model for polycontextural observation which could work in
our contractual context? The trick would be not simply to postulate theoretical pluralism,
postmodern arbitrariness, dependence on the observer’s viewpoint, anything goes
22
whenever a theory seems to have reached its limits. Theoretical multiplicity as such in
principle contributes nothing at all towards throwing light on blind spots of competing
theories. Nor is it enough for one theory to focus on aspects that the other neglects.
Instead, we need strict complementarity of two theories precisely fitting in with each other
in their contradiction relating to the relevant blind spot. The procedure would have three
steps: (1) choose an ambitiously constructed theory, (2) identify the blind spot in its initial
distinction, (3) choose a second, strictly complementary non-congruent theory, with a
leading distinction "orthogonal" to the first’s and accordingly focusing on its blind spot, and
conversely. Systems theory versus deconstruction, systems theory versus discourse
theory – would these be possible candidates for this sort of negative symbiosis of
theories? And does the focus on the other’s latencies establish their mutual attraction? Or
would systems theory first have to invent its own complement anew? At any rate, this sort
of switching between orthogonal perspectives might supply more interesting insights than
the otherwise usual technique of mutual incorporation of theories, which then only
continue to cultivate their blind spots, even if at a different place. In the relation of the
competing theories to each other, the switching would be neither a one-sided
incorporation nor an overlapping integration, nor a disconnected pluralist coexistence
either. It would be more of a case of dialectic without synthesis. The complement is the
"negation" of the difference; both are necessarily dependent on each other. But no
21
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integration of complement and difference is possible, since each buries the other in its
difference technique.
III. CONTRACT AS "WAVE AND PARTICLE"?
Where does the metaphor of the contract as particle and wave lead us? "Particles" –
those would be the various contractual projects as discrete units: transaction in the
economy, contract conclusion in law, productive act in the various other worlds of
meaning, exchange in the organized social relations and pursuits of interests of the
individuals involved. "Wave" would denote the dynamic relation among law, the economy
and the productive social context, between various levels of social formation – interaction,
organization, society – between states of mind and socially constructed consensūs. And
the trick would then be not to resolve the dynamic contractual complex into either a theory
of social particles or a theory of social waves, but to leave it in its contradictoriness and
seek surplus value in that very contradictoriness. What on one view of the contract
disappears as a multiplicity of discrete operational chains between the systems becomes
visible in the complementary vision as binding dynamics. And what in this view in turn
appears only as undifferentiated unitary occurrence is in the other focused on in its
multiplicity of meanings.
This leads directly to the (latent) dispute between Luhmann and Latour about the nonmodernity of modernity, or about the relationship between differentiation and
23
hybridization. Both, systems theory and actor-network theory agree that hybridization
and differentiation are neither mutually exclusive nor reciprocally restrictive, but the
relation between them is one of mutual enhancement. Hybrids are not simply
compromises, mediations, that weaken the differentiations of modernity through
integration, but arise only once the differentiation has produced and stabilized
differences; indeed, they base their very existence on the stable persistence of the
24
difference. It is only the combination of both sides of the difference that brings out the
special nature of the hybrid: neither mediation nor syntheses, but extremely ambivalent
(or polyvalent) unity.
What is however disputed is the relation between differentiation and hybridization. Latour
starts by insisting on the mutual enhancing of modernity and non-modernity, but
ultimately, as it were in the last instance, decides in favour of non-modernity. In the
parliament of things it is the politics of the hybrid that wins. Latour ultimately gives
25
hybridization primacy over differentiation. The contract would then be a hybrid that
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combines economic, productional and legal aspects. Luhmann by contrast plumps for late
modernity. In the refined conceptual manoeuvring of operational closure and structural
coupling, production of difference and re-entry, the differences ultimately always prevail.
The outcome is the dissolution of the unity of the hybrid in the difference of the systems
involved. The contract then has a legal, a productional and an economic side facing each
other in structural coupling.
The "third" position would be to accept the dispute itself as the solution, without deciding
it. The productive condition is, however, for the dispute to be capable of making the blind
spots of both positions visible. In fact, hybridization à la Latour is located exactly in the
blind spot of systems theory, since its initial distinction between system and environment
blinds it to everything that might come about "between" system and environment. That is
why Luhmann has to dissolve the hybrid completely and without remainder in the
difference of the systems. From his viewpoint nothing else is "thinkable". Latour by
contrast decides in favour of the unity of the hybrid, or for a "mediation" between the
contraries, and correspondingly blinds himself to the system/environment differentiations.
The fruitful complementarity of the two positions is retained, however, if two prohibitions
are kept to: avoid the decision between differentiation and hybridization! But also avoid
any mediation, far less synthesis! The alternative would be continual switching between
"wave and particle", between difference and hybrid, between closed systems and
integrating networks. Can this sort of double vision be kept up? Can we, using two
mutually contradictory, equally entitled theories, neither reducible to the other, see the
contract as a multiplicity of systems and simultaneously as a unitary network?
However, where can a theory of the contract complementary to systems theory and
illuminating the blind spot of functional differentiation be found? Its focus would be on the
"binding" force of the contract, invisible to systems theory, which not only acts between
the contracting parties but also holds together the individual aspects in law, the economy
and the productive system, society, organization and interaction, social and mental
systems, in the dynamic of the contractual complex. It would be naïve to assume that
such a complement to systems theory already exists in the available range of theories.
Neither Habermas nor Derrida nor Foucault developed their constructs to be strictly
complementary to Luhmann. A complementary theory does not simply exist, but must be
sought precisely in the blind spot of functional differentiation, if not indeed invented anew.
Systems theory – like any other well-constructed theory – is entitled to its very own
complement. Its self-confirming self-rejection is, moreover, only the autological
consequence of the polycontexturality it so highly favours, from which it will not even
26
except itself. For the complement to systems theory there are admittedly only fragments
available in today’s theoretical spectrum. We shall attempt an initial survey of them below.
Contract as "différance" (Derrida)? On Derrida’s view the contract would definitely not
seem to be a multiplicity of separate and parallel system recursions or discourse
26
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narrations.27 Instead, the contractual dynamic would be a differential, paradoxically
constituted complex chain of distinctions, changing according to context and constantly
deferring its meaning, but nonetheless cohesive (and not discursively/systemically nor
mentally/socially split), and embracing in its relationality the legal, economic, political,
interactional and organizational, but also social and mental, aspects of the contract and
holding them together. My guess is that this concept of the contract, not compatible with
systems-theory conceptualization but complementary to it, can articulate the open dance
of the heterogeneous operations themselves, the net of relations, the coordination, the
interplay of the various aspects, without in turn converting it into a closed system of
interlinked operations of similar type.
Contract as "actant" (Latour)? The contract would appear as a binding force, as energy
between the systems, which is however not, as in systems theory, converted into system
events and expectations, but floats freely between the systems. These energies may
even arise out of the differentiation itself, as tectonic tensions between the "continents"
separated by institutionalized differentiation. Is this incontinence of the systems? My
guess here is that the contract as it were lets the tectonic forces of continental drift work
for it, by noting, coordinating and thus mutually strengthening and accelerating randomly
arising opportunities for coordination between the continents. Energy, force, drive, desire,
power, are concepts of only very limited use in systems theory. Expectation (vs. action),
medium (vs. form), complexity difference (vs. evolution) are the few "energy-containing"
phenomena; the rest of the forces "holds sway" outside the systems, as a blind spot.
Contract would then appear as a hybrid, an activating relation of tension between the
various poles, developing its own force of attraction, its sucking and thrusting forces. The
focus is directed at the "unconscious" of functional differentiation which brings about the
mediation of the separated aspects. On this view the contract would appear as
"integrator", though in sharp contrast to usual notions of integration of a functionally
differentiated society not as compromise or mix, nor as de-differentiation, nor
superdiscourse or metadiscourse, but as a tangential, ad-hoc agreement flaring up
momentarily between divergent dynamics.
And finally, contract as "the task of the translator" (Benjamin)? The contract must convert
legal, economic, political and life-world aspects into each other is such a way as to
"succeed", to create the room for compatibility that must exist between the various
aspects if the contract is to come into being and be fulfilled. The symbol of unity is the
"object of the contract", meaning not one of the system aspects in isolation, but the
compatibility complex responsible for its success. Benjamin’s "pure language" appears in
the translation process not as possible reality or even only desirable goal, but as an
unattainable "regulatory idea" of a permanent, but at the same time impossible,
27
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translation process: "... bringing the seeds of pure language to maturity in translation
28
seems never achievable". The obligation to restore the "break", the fragmentation, the
29
social estrangement exists despite the impossibility of fulfilment. The contract is then to
be read as a single text written in three languages (law, economy, production) – an
extremely improbable translation accomplishment. At the same time, however, this is
where the surplus value of contractual practice as added value of translation is to be
found: insofar as the contract “translates” social discourses for each other momentarily
and ad hoc, they can derive added value that would never have been accessible to them
individually out of their own intrinsic dynamics.30
It would be the "task of the translator" to seek between the systems the binding force of
the contract that keeps the centrifugal dynamics of the functional systems together within
temporally, socially and substantively highly specified limits: the flaring up of a
momentary, narrowly circumscribed agreement affecting a few actors. This binding effect
can no longer be supported on the classical theories of binding by contract: neither on
factual prior performance by one party, nor on the word given in a promise, nor on the
consent of the contracting parties. For that would presuppose an integration of the various
aspects of the contract that today no longer exists. Instead, binding is produced by mutual
connecting the contractual performances in each social context independently: as a priceperformance relation on the market, as synallagmatic linkage of contractual rights and
obligations in law and as reciprocal dovetailing of perceived needs in the productive
context. These separate performances of various realms of meaning are accessible to a
system/environment perspective; indeed, only a fully worked out systems theory can
make them visible at all. But what remains invisible to this sort of perspective is the
dynamic of the conflictual harmonization of these binding mechanisms: the dance of
31
reciprocities that is precisely what binds these reciprocities to each other.
Here an analysis orthogonal to the system/environment perspective must step in, taking
the mutual interaction, between the systems, of the binding forces of the contract, the
contractual "transformation of a distinction into a Möbius strip"32, as its focus. The focus is
then on the ongoing translation process between various reciprocities in the contractual
complex, their conflicts, their rapprochements. The interesting thing about this translation
process – and this is my third guess – seems to be its highly particularistic nature: the
28
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very renunciation of a general transformational grammar in the relation between the
discourses involved, the very non-generalizable idiosyncratic nature of any contractual
agreement, makes the analysis of the dynamic of the transformation process itself (and
not only its outcomes) so important. This process has to clarify whether and how it can be
possible to render economic exchange equivalence, legal synallagma and productive
reciprocity compatible, in an ongoing translation process.
IV. CONTRACT AS CONSTITUTION
This subtle interplay of different worlds of meaning, the fractured dissemination and
distortion of meaning in the contractual ultracycle, however, depends basically on a
33
fragile symmetry of chances of translation. It is constructed upon the non-translatable
multiplicity of the language games, on their separation, their autonomy, their actual
freedom and on their ability to overcome the translation paradox by their own and
specific way of a productive misunderstanding. This opens new normative perspectives.
Freedom of contracting individuals is being transformed into freedom of translating
discourses. It is no longer just the freedom of economic actors to choose their partners
on the market and to strike a voluntary agreement of their choosing under market
conditions. This would be only a partial aspect, which reduces freedom of contract to
the freedom of the economic discourse to translate other discursive projects into the
economic language but not vice versa. Freedom of contract today means the freedom
of all three discourses involved to translate, to transfer, to reconstruct operations of
other discourses into their context, freedom of their productive misunderstanding
according to their internal logic. To cite Derrida who developed his ideas on
interdiscursivity and translation in a discussion of Kant and Schelling on academic
freedom in relation to the state this freedom
"presupposes separation, heterogeneity of codes and the multiplicity of
34
languages, the non-trespassing of boundaries, the non-transparence."
This freedom is threatened whenever totalising if not totalitarian tendencies of one
social system attempt to superimpose its version of translation on the other worlds of
meaning. While modern freedom of contract was limited to the protection of free choice
in the market against fraud, deception, and particularly against political interference, the
new freedom of contract would need to extend to a protection of contract against the
free market itself whenever this language game begins to monopolise the right to
interdiscursive translation and superimposes the economic translation on the other
discourses. Freedom of contractual translation is directed against an economic
imperialism, against tendencies of the economic discourse to erect the new tower of
rationality. The new babylonic confusion of languages, however, would destroy the
33
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project of an economic rationalisation of the world and introduce the obligation of a
necessary and simultaneously impossible translation between the different languages
of the social world.
A fundamental change in private law would amount to the following. Of course,
private law today is not living in splendid isolation from its environing society, rather it
lives in close structural coupling, via the mechanisms of contract, with the economic
35
subsystem of society. But here is where the problem lies. Private law receives thus
information about the rest of society quasi automatically and almost exclusively through
the cost-benefit calculations of the economic discourse. Any other discourses in
society, whether research, education, technology, art, or medicine are first translated
into the world of economic calculation, allocative efficiency, transaction costs and then
in this translation presented to the law for conflict resolution. This means a serious
distortion of social relations. This distortion of social relation by their economic
contractualisation has four dimensions: 1. Bilateralisation: complex social relations are
translated into a multitude of closed bilateral relations; 2. Selective performance criteria;
36
3. externalisation of negative effects; 4. Power relations.
This shows how urgently private law is in need of getting rid of this monopoly of
economic calculation and get in direct contact with the many other social subsystems in
society that have different criteria of rationality than the economic discourse. To be sure
this happens today - to a limited degree, to be sure - whenever contract law uses the
famous general clauses of "public policy" to invalidate an economically viable contract
due to non-economic criteria, or of "good faith" to balance economic criteria against
other social criteria of performance. But these are merely marginal corrections of the
dominant economic worldview which is imported to the law by myriads of economic
transactions. They need to be replaced by the condition of symmetry within the triangle
of discourses in contract.
What does this mean concretely? Coming back to our initial example of an
expertise contract, the consequences of such an approach become visible more
clearly.37 In the expertise contract a fundamental conflict, the direct collision between
the principles of contractual loyalty and expertise impartiality, comes to the fore.38
Expertise, if it is supposed to work properly, needs to guide its orientation firmly
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toward principles of scientific inquiry. Application of rigorous methodical standards,
orientation toward a comprehensive body of concepts and theories, reliance on intersubjective consensus in the community of experts, strict insulation against interference
of outside political or economic interests, neutrality and impartiality in relation to the
39
interests of the clients involved, are primary among them.
Bilateral contracting on the other side creates for the expert the legitimate
obligation of co-operation, trust, interdependence and loyalty toward the economic
interests of the mandator. The expert is under the contractual obligation to further the
interests of his client, to use his scientific-methodical instruments to advance the
position of his partner to the contract, who after all finances the expertise.
Thus, private law faces a sharp collision between two legitimate self-regulatory
institutions – contract and expertise. In the private expertise, the ethos of contract privity, particularism, interest orientation, utility, and loyalty - clash directly with the ethos
of scientific inquiry - public knowledge, universalism, disinterestedness, originality and
scepticism.
Judicial intervention is needed, if the integrity of independent expertise is to be
maintained within the private sector. More abstractly, it is needed to facilitate an internal
reflective balancing of institutional contributions to social actors (the mandator,
beneficiary, others) against its social function (advancement of knowledge in nonscientific sectors of society). This is the reason why it is an important matter of public
policy to declare that expertise comprise a legally “protected sphere” within civil society.
Thus,
“the state in essence buffers these enterprises ‘artificially’ from all
other spheres‘ more ‘natural’ condition, that of immediate
40
competition within economic and political market places”
The task at hand is to search for spaces of compatibility between contract and
expertise, to search for a legal regime of expertise that furthers an internal reflection on
the balance of function and contributions. Here, third party liability comes in. It appears
as an adequate means to create a space of compatibility. It provides a solution for a
typical collision of contracting worlds. It does so by redefining “privities”, i.e. the external
boundaries of the interpersonal relations. While the concrete project, whether in the
technological, social, scientific or medical sector, requires one comprehensive
multilateral relation, which formalises the agreed upon co-operation of several actors,
39
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the concrete contract and the economic market relation is fragmenting the multilateral
complex into various strictly bilateral relations. The “privity” of the relation is defined
differently by the contract and by the project. Third party liability dissolves this conflict of
different privities in favour of the multilateralism inherent in the expertise. Via liability
law, the social institution of expertise forces the bilateral contract to transform itself into
a multilateral obligation. The conflict between multilateral social networks and the
bilateral economic transactions forces the law to account for third party effects of
contracting, even if this contradicts the sacred privity of contract, reduces allocative
efficiency and increases transaction costs.
If then as a matter of law, responsibility for third parties is included into the
contract, the one-sided contractual duty of loyalty is counter-balanced by a liability
supplement toward the other participant in the project. Thus, despite its contractual
loyalty, private expertise can regain its requisite neutral and impartial orientation.
Independent expertise as an institution, as a complex of social expectations, thus
represents one of the non-contractual elements of contract which – as a matter of law the private autonomy of the parties has to respect. Whenever expertise is organised
under a private law regime, the requirement that it is complemented by third party
liability is a necessary implicit dimension of this regime.
To express the result in one formula: third party liability symbolises the
transformation of interest-bound expertise into project-bound expertise. The existence
of this liability is a highly visible threshold that separates two institutions. It draws a limit
between partisan expertise where knowledge is (legitimately) used for the pursuit of
onr-sided private interests and independent expertise where knowledge is applied in an
disinterested way with in-built controls of reliability and where it is independent from
personal loyalty and reciprocity considerations. Expert liability to third party marks the
boundary between the fields of economic and scientific rationality.
To generalize from the example, contract as translation raises the issue of
authenticity, of integrity of the text, of its survival in the free play of translation. Freedom
of translation within the triangle of contractual projects requires that each text has a
right to its autonomy. Violations of this right have occurred by the diverse
totalitarianisms of the 20th century, Lyssenkow's political biology as well as Silicon
valley’s instrumentalisation of science, not to speak of the worst. Totalizing regimes
control the meta-rules of translation between discourses. They monopolise the right of
the ultimate translation which they then impose upon other discourses as binding.
These "rights" are social phenomena, incipient and inchoate normative constructs that
emerge from social practices as compelling claims of right so important to an
institutionalised practice as to make legal recognition plausible.41 But this presupposes
41
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a conceptual readiness of the law to respond to the pressures of social development.
The conceptualisation of contract as interdiscursivity raises for the law the issue of
constitutional rights, fundamental rights for discourses. But these rights can no longer
be seen as protecting only the individual actor against the repressive power of the state,
but would need to be reconstructed as "discourse rights" in the situation of today's
polycontexturality. The normative correlate of contract as translation would be an
extension of constitutional rights into the context of private governance regimes. This,
however, requires a fundamental re-thinking of the horizontal effect of constitutional
rights.42
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