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STATEMENT OF INTEREST OF AMICUS CURIAE
SUMMARY OF ARGUMENT
In the United States Supreme Court's Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004) (“Sosa”) decision, Justice David Souter first held that the Alien Tort Claim Act, 28 U.S.C. § 1350 (2005) (“ATS”) does not merely grant jurisdiction, but it also recognizes causes of action for torts based on violations of international law including customary international law.  The Court also required that judges exercise extreme caution when dealing with and potentially granting recognition to such claims.  Specifically, the Court required that the only permissible claims under the ATS are those based on: 1) well-established customary international law and/or 2) treaties that are self-executing or are otherwise ratified by the United States and implemented by appropriate United States legislation.  

The District Court was ambiguous about its reference to the formulation of claims under the ATS which had to be in some measure respectful of “18th-century paradigms.” In re South African Apartheid Litigation, 346 F.Supp. 2d 538, 549 (S.D.N.Y. 2004) (“Apartheid Litigation”) quoting Sosa, 124 S. Ct. at 2762.  This reference to “18th-century paradigms” creates ambiguity as to whether the reference is specifically to the technical aspect of pleading or to the special techniques needed to formulate the substantive sufficiency of a customary international law rule.  This Brief focuses on the assumption that the reference is to the strictness of pleadings.  The Institute submits this is also an assumption adopted by the District Court.  The Institute rejects reading into Sosa this assumption because it is incompatible with the pleading requirement of the Federal Rules of Civil Procedure.  We submit pleading such claims does not require a stricter standard of pleadings as mandated by the District Court in dismissing the claim in the instant case.

The Institute respectfully submits that an appropriate interpretation and construction of the ATS may not implicitly rely on the procedural practices that have in fact been abolished.  To the extent that the District Court reads into the pleadings the requirement of either the “forms of action,” or the system of “code pleading,” which relies on the phrase “causes of action,” we respectfully draw the Court’s attention to the fact that the requirements that these forms mandate for pleadings have been abolished by the promulgation of the Federal Rules of Civil Procedure in 1938.  The Institute brings to the attention of the Court a central problem in the judicial interpretation, application, and enforcement of the ATS.  That problem is whether the ATS must be interpreted according to the procedure exactly as it was created as part of the Judiciary Act of 1789 or whether it must be construed in the light of contemporary standards of procedure.

The Institute files this brief in support of two propositions.  First, the Court should confirm that the ATS must be construed in light of contemporary standards of procedure, particularly the rules governing Federal pleadings.  Second, the Court should establish that the judicial appraisal of the ATS should be made by considering the factors that are applied by the international community’s appraisal of apartheid and define its tortious character accordingly.  Those factors parallel the factors discussed in Sosa for the appraisal of apartheid as a tort in violation of the law of nations.

ARGUMENT

I. 
THE LANGUAGE OF THE ATS CALLS FOR A THRESHOLD DETERMINATION OF WHAT A FEDERAL COMMON LAW TORT 

           IS IN VIOLATION OF THE LAW OF NATIONS.

The current text of the ATS reads as follows: “The district Courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”  28 U.S.C. § 1350 (2005).  The ATS clearly assumes a procedural context based on the forms of action characteristic of common law at that time.  It also assumes a jurisdictional element (subject matter jurisdiction) which is tied to the system of pleadings.  

The pleadings and the jurisdictional component shape the nature of the action in tort under the ATS.  The complex relationship between procedure (including pleadings rules) and substance is well documented in practice.  See Grant v. McAuliffe, 41 Cal.2d 859 (1953); Kilberg v. Northeast Airlines, Inc., 9 N.Y.2d 34 (1961); Cook, Walter Wheeler, “‘Substance’ and ‘Procedure’ in the Conflict of Laws,” 42 Yale L.J. 333, 344 (1933); Winston P. Nagan, “Civil Process and Power: Thoughts from a Policy Oriented Perspective,” 39 Fla. L. Rev. 453 (1987).  Procedural rules are sometimes classified as substantive to the extent that they shape and determine the nature of the legal action and its remedy.  See Walker v. Armco Steel Corp., 446 U.S. 740 (1980).  A proper judicial appreciation of the nature of a legal claim under the ATS is clearly important, especially in light of the ATS’s jurisdictional stipulation, its implicit pleading assumptions, and the obvious influence these characterizations have on the sufficiency of a civil action.

Appellant’s brief challenges the standard used by the District Court to determine the sufficiency of the complaint, namely that apartheid is a tort under international law and that it is appropriately actionable under the statute. Apartheid Litigation, 346 F.Supp. 2d at 546-7.  The appellant’s brief correctly argues that the District Court erroneously applied a higher procedural pleading than is mandated by Rule 8 of the Federal Rules of Civil Procedure. Id. at 547-8.  The application of this standard resulted in the Court’s erroneous dismissal of the claim.  The Institute notes that the implicit procedural standard of pleadings under the ATS could not, at the time it was drafted, have contemplated “claims” about “civil actions” under the Federal Rules since these rules did not exist.  Therefore, there is a specific legal question as to whether the rules of procedure and pleading, which were in place at the time the statute was enacted, are rules which must, however implicitly, inform the sufficiency of a complaint under the statute or whether it must be considered in terms of the current rules of pleadings in the Federal Rules of Civil Procedure.  The Court’s reliance on a stricter standard of pleading seems to implicitly accept the principle that somehow a different pleadings requirement is mandated for the statute to ensure congruence with an alleged original intent—if this implies an 18th Century paradigm—presumed to repose in the statute at the time it was enacted.  

A.   The Language Of The ATS Supports Findings Of Subject 

  Matter Jurisdiction And A Civil Action, Regardless Of Whether 

  A Textualist Or A Non-Textualist Construction And Interpretation

       Is Employed.
From a textual standpoint, it is arguable that the language of the ATS supports findings of both subject matter jurisdiction as well as civil actions.  Again, the ATS grants jurisdiction for cases where torts are “in violation of the law of nations.”  The phrase “in violation” arguably creates an explicit claim for victims of international tortfeasors in certain circumstances.  

It is certainly possible to argue that such as explicit claim is not created by the language in question.  Moreover, from a non-textualist perspective, cases have been tried in which Courts have found that a plaintiff was not required to assert an explicit claim in order to bring a claim under the ATS.  Kadic v. Karadzic, 866 F.Supp. 734 (S.D.N.Y. 1994), Forti v. Suarez-Mason, 672 F. Supp. 1531 (ND Cal. 1987), Xuncax v. Gramajo, 886 F.Supp. 162 (D. Mass. 1995), Linder v. Portocarrero, 963 F.2d 332 (11th Cir. 1992). The claims before these Courts in these cases were not predicated on the “in violation” language of the ATS.  Instead, the sufficiency of each claim was independently defined by each Court, based on the nature of the international tort on which the claim was based.  We submit that this is the appropriate interpretation of the ATS.  Were it not so, slavery—despite its continued existence in many forms today—might not have attained its contemporary status as universally condemned in state practice and considered to be a criminal matter in international law since the 19th Century.  In other words, if we took the construction of the originalists, thus freezing the statute in time to 1789, an international law wrong such as slavery would be excluded from liability under the statute and a corporation could theoretically use slave labor abroad and be immune from liability in United States federal Courts, if such a construction were to prevail. 
In Filartiga v. Pena-Irala, 630 F.2d 876 (2d. Cir. 1980) (“Filartiga I”), the Court found that to ascertain the nature of the action for which the ATS granted subject matter jurisdiction, it was necessary for the Court to refer to substantive principles of international law.  Specifically, this Circuit Court straightforwardly determined that the ATS provided subject matter jurisdiction and then remanded the case for further determination with regard to the particular civil action. Id. at 887-9.  On remand, the District Court remarked on the importance of respect for the global community’s interests and that even if certain actions do not violate the laws of a particular foreign state, implied claims may yet exist under international law.  See Filartiga v. Pena Irala, 577 F. Supp. 860, 862-3 (EDNY 1984) (“Filartiga II”).  This point was also made clear in Forti v Saurez-Mason, 672 F. Supp. 1531 (D. Cal. 1987) (“Forti”).  The Court in Forti stated:

It is unnecessary that plaintiffs establish the existence of an independent, express right of action [to apply the ATS], since the law of nations clearly does not create or define civil actions, and to require such an explicit grant under international law would effectively nullify that portion of the statute which confers jurisdiction over tort suits involving the law of nations... Rather, a plaintiff seeking to predicate jurisdiction on the [ATS] need only plead a ‘tort…in violation of the law of nations.’

Id., at 1539.  Certain fundamental human rights are enforceable in a United States Court and while not every such violation creates a juridically cognizable tort, the Forti decision established that where the international tort is both clearly defined and, for practically purposes, universally condemned, it is considered a self-executing civil claim.  See Id., at 1540-41.  Further, the U. S. State Department has contended that all U. S. Courts must recognize certain international law violations perpetrated by a state because “a refusal to recognize a private cause of action in these circumstances might seriously damage the credibility of our nation's commitment to the protection of human rights.”  See, Memorandum for the United States, Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), reprinted in 19 I.L.M. 585, 604 (1980) (referring specifically to causes of action arising out of circumstances of official torture).

The Filartiga  decisions effectively give contemporary juridical meaning to the ATS.  Following Filartiga I and II, the United States judiciary recognized various torts as actionable under the ATS, including genocide (Kadic, 866 F.Supp. at 734), war crimes (See Id. at 734), summary execution (See Forti v. Suarez-Mason, 672 F. Supp. at 1539), arbitrary detention (See Xuncax, 886 F.Supp. at 162), disappearance (See Id., at 162), cruel, inhuman or degrading treatment (See Id., at 162), and wrongful death (See Linder, 963 F.2d at 332).

B. It Is Within The Competence Of The Federal Judiciary To Determine What In Federal Common Law Adjudication Is A Tort And It Is Similarly Within The Competence Of The Judiciary To Determine The Appropriate Pleading Form In Which The Right Might Be Vindicated.

The specific language of the ATS settles the jurisdictional question of whether an international law tort may be adjudicated in a Federal District Court.  By necessary implication in the ATS, Congress has granted the authority to provide a remedy that is consistent with the role of an Article III Court.  The specific question raised by the majority opinion in Sosa, is whether the Congress gave the Court the additional competence to create forms of tortious liability other than the possible forms that may have existed in 1789.  One obvious response to this concern is that Congress would have specified in the statute the specific torts in international law that would fall within the jurisdiction of the Courts under the ATS.  Indeed, these specific international wrongs are few in number (offenses against ambassadors, violations of safe conducts and piracy).  It is important to note that Congress did not do so.  It should also be parenthetically noted that these wrongs were partly criminal and if actionable under the statute would have tortious as well.    

There is an additional reason for Congressional silence: the definition and development of tort law has historically not been primarily the province of the legislature.  The common law, including the law of torts, is largely a product of judge-made law.  Congress in granting this power to the federal Courts would have been fully aware of the fact that the Courts would have to approach the question of what a tort is in the terms of the particularity of common law adjudication and especially the limits imposed by the forms of action in pleadings.  It cannot therefore be argued that the statute would involve Congress in the novel act of freezing international law wrongs to a specific date and time.  The historical development of tort law repudiates this.


There is, moreover, a compelling inference that Congress chose not to include specific, intentional wrongs in the ATS simply because it could easily have done so.  Indeed, it could still be done.  Furthermore, Congress indeed legislated the civil liability component into the Alien tort statute in 1940. “1. Prior law and revision: Based on title 28, U.S.C., 1940 ed., § 41(17) (Mar. 3, 1911, ch. 231, § 24, P 17, 36 Stat. 1093). Words "civil action" were substituted for "suits," in view of Rule 2 of the Federal Rules of Civil Procedure.”  28 U.S.C. § 1350 fn 1.  If there is a plausible reason why Congress neither restricted the statute in its own text nor revised it afterwards, it may lie in the fact that Congress fully understood the lawmaking relationship between legislation, which is molar, and judge-made law, which is molecular.  Congress was prudent to leave this matter for the Courts.  Given the expansion of the concept of a claim in the context of federal civil litigation, federal law provides effective counter policing of the litigation to ensure that the claims that are actually litigated meet the criteria appropriate to the role of domestic Courts in the making of the application of law.  

In appraising liability for torture in the Torture Victims Protection Act, Congress was fully aware of Filartiga and its specific recognition of an international tort of torture.  Congress therefore had ample opportunity to abrogate the statute or to confine it to the forms of wrongs exclusively recognized in 1789.  International law is a species of multi-state law and shares a conceptual affinity with private international law.  Private international law recognizes the interpretation, application, and enforcement of tortious liability across state and national lines as a routine matter.  Weintraub, R., Commentary on the Conflict if Laws (1980); Nagan, Winston P., Conflicts Theory in Conflict: A Systematic Appraisal of Traditional and Contemporary Theories, 3 N.Y. J. Int’l & Comp. L. 343, 464 (1982). Although its doctrines have been more effectively developed in the context of domestic litigation, the practice of the private international law of torts suggests that the competence to prescribe for international torts is a competence well within the appropriate role of the Federal domestic Courts in the international law environment.  We submit that our effort to clarify the appropriate construction and interpretation of the ATS provides a clearer basis for determining objectively the nature of tort liability under customary international law under the ATS.

II. 
THE HISTORICAL UNDERPINNINGS OF THE ATS YIELDS 

          CLEAR GUIDANCE REGARDING THE SCOPE OF ITS SPECIFIC PRESCRIPTION AND APPLICATION IN PARTICULAR CASES.



In Sosa, the Supreme Court held that ATS effectively opens the door to certain “private causes of action for certain torts in violation of the law of nations.”  124 S. Ct. at 2761. The Sosa decision made no specific reference to the mechanics of the relationship between pleadings, procedure, and the construction of the substantive law under the ATS.  Despite the lack of any explicit analysis, the holding in Sosa must, however, assume the existence of such a legal relationship.  Indeed, the Apartheid Litigation District Court relied on Sosa to implicitly validate a stricter pleading standard.  346 F. Supp. 2d at 547.  The language specifically used in Sosa does not mandate this.  The specific language reads as follows: “[W]e think courts should require any claim based on the present-day law of nations to rest on a norm of international character accepted by the civilized world and defined with a specificity comparable to the features of the 18th Century paradigms we have recognized.” 124 S. Ct. at 2761-62. The terms “[W]e think” are unusually speculative for the Supreme Court.  And the terms “features of 18th Century paradigms” is unusually vague.  Indeed, the term “paradigms” itself makes no obvious reference to the system of pleadings and the nature of a civil action at law as part of the 18th Century paradigms.  The District Court quoting this language explicitly uses it to justify a standard of pleadings implicitly characteristic of the strict forms characteristic of the 18th Century rather than the explicit requirements of the Federal Rules of Civil Procedure.  The concept of an 18th Century law paradigm is ambiguous.  It is therefore in the public interest that this issue be clarified.  The Institute seeks to provide the Court with the relevant historical insight into the relationship between pleadings, procedure and the construction of the substantive law under the ATS in order to clarify precisely the pleadings standard that the Court is mandated to use under the Federal Rules of Civil Procedure.  

The Institute respectfully submits that the construction and interpretation of the ATS in the context of the framework of an earlier system of pleadings led to the Court’s erroneous construction of the rules of procedure because the reasoning of the Court implicitly assumes that the theory of liability to the case is significantly influenced by the procedural and substantive context of 1789.  The District Court’s erroneous construction of the pleadings, we submit, is based on the assumption that the substantive law of 1789 carries with it the procedural rules of that period or is influenced by a strict construction of the procedural rules characteristic of the forms of pleadings, which have been abolished.  In short, an approach that relies too narrowly on a version of original intent associated with an 18th Century paradigm, assumed to be implicit in the ATS.  We submit this is an improper approach to the interpretation of the statute.  The proper approach is to interpret the substantive provisions of the statute exactly as required by Rule 8 and Rule 1 of the Federal Rules of Civil Procedure.  

The Institute respectfully submits that had the District Court been faithful to the intent behind the Federal Rules of Civil Procedure Rule 1 and 8 the District Court’s construction of the sufficiency of the claim would not have been erroneous.  Construing federal statutes enacted prior to 1938 consistent with the pleadings required by the Federal Rules of Civil Procedure is an important matter of the public interest and important in the context of the instant case.

A.  General Remarks On The Relationship Between Substance 

      And Procedure.
The relationship between substance and procedure is a matter of historical difficulty in the common law.  Substantive law has developed through the rules of procedure.  The issuance of a writ was historically essential for the characterization of a legal form of action and a remedy. The system of pleadings available to a litigant when the ATS was enacted was the system of common law pleadings based on the “forms of action.” F.W. Maitland, Equity Also, The Forms of Action at Common Law: Two Courses of Lectures, Lecture I (A.H. Chaytor & W.J. Whittaker, eds., Cambridge Univ. Press 1910).  To the extent that the forms of action required for a pleader in 1789 influence the stricter standard of the District Court, it should be noted that the forms of action have been abolished.  The abolition of the forms of action does not require that the statute itself be abolished by construction and interpretation.  

In Thompson v. Allstate Ins. Co., 476 F.2d 746, 749 (5th Cir.-OLD 1973), Judge John Minor Wisdom stated the following: 

Ancestor worship in the form of ritualistic pleadings has no more disciples.  The time when the slip of a sergeant’s quill pen could spell death for a plaintiff’s cause of action is past.  Under Federal Rules of Civil Procedure, a complaint is not an anagrammatic exercise in which the pleader must find just exactly the prescribed combination of words and phrases. 

Similarly, in Russell v. United States, 369 U.S. 749, 785 n5 (U.S. 1962) the Supreme Court quoted the Chief Judge Clark of the Second Circuit “who speaks with special authority in procedural matters.”   Chief Judge Clark stated in United States v. Lamont, 236 F.2d 312, 317 (2d Cir. 1956): 

Pleading, either civil or criminal, should be a practical thing. Its purpose is to convey information succinctly and concisely. In older days the tendency was to defeat this purpose by overelaboration and formalism. Now we should avoid the opposite trend, but of like consequence, that of a formalism of generality. There seems to be some tendency to confuse general pleadings with entire absence of statement of claim or charge. But this is a mistake, for general pleadings, far from omitting a claim or charge, do convey information to the intelligent and sophisticated circle for which they are designed. 

To the extent that the trial Court was influenced by the formulaic rigor of common law or code style pleadings, we respectfully submit that reliance on such sources is an error of law because the Court is governed by the pleadings required in the Federal Rules of Civil Procedure. In short, the District Court’s stricter standard is not mandated by Rule 8 and cannot be supported by the stricter standards of previous systems of pleadings which have been abolished.

The pleadings standard required traditionally by the system of code pleadings that replaced the forms of action also requires a stricter standard of pleading.  The drafters of the Federal Rules of Civil Procedure surveyed the experience with code pleadings and determined that the stricter standards required at the threshold of a lawsuit simply provided for legal chaos in civil proceedings.  The loose use of such terms as “cause of action,” “evidentiary fact,” “ultimate fact,” “conclusions of law,” developed a “compartmentalization” which proved to be a “chimera.”  In Rannels v. S.E. Nichols, Inc., Judge Aldisert stated that it was inappropriate for the federal lower Courts to resurrect the stricter standards of code pleadings.  591 F.2d 242 (3d Cir. 1979).  The Court ruled, citing the Supreme Court in Conley v. Gibson, 355 U.S. at 47-48, that the Federal Rules of Civil Procedure, which had simplified pleadings, were not to be replaced by the stricter standards of the code system.  2A Moore’s Federal Practice, Par 8.13, at 1692-93.  In Conley, the Court stated explicitly “The Federal Rules of Civil Procedure reject the approach that pleading is a game of skill in which one misstep by counsel may be decisive to the outcome and accept the principle that the purpose of pleading is to facilitate a proper decision on the merits.”  Conley v. Gibson, 355 U.S. 41, 48.  

The Institute therefore submits that the lower Court’s use of a stricter standard in the pleadings, influenced by an attempt to determine the original intent behind the statute associated with an 18th Century paradigm, misunderstands the principle that the earlier approaches to procedure governing claims in the Federal Courts were abolished and replaced by the Federal Rules of Civil Procedure.  The change in the nomenclature of pleadings from the terms “form of action,” “cause of action,” have been replaced by the term “claim,” qualified by the terms “indicating that the pleader is entitled to relief,” appropriate to civil proceedings in the Federal Courts.  The pleader is entitled to specify the statement of a “claim upon which relief can be granted,” and we parenthetically note, not a “form of action” or a “cause of action.”  The specific application of this insight to the ATS is that the concept of a tort in violation of the law of nations cannot procedurally be frozen to the forms of action of 1789 or the system of code pleadings developed in the mid 19th Century.  Therefore, any heightened standard of pleading in applying the ATS would simply be applying law that has been abolished since 1938.

B.   Substance And Procedure And The Application Of The ATS
The Institute submits that a specific clarification of the interrelationship of substance and procedure in the context of this statute will clarify the appropriate standard to be used in cases pled under the ATS and will consequently serve the public interest in bringing clarity and certainty to this area of the law in this class of cases.  We respectfully request the Court’s indulgence as we present the background facts and the analysis for the proper interpretation of the ATS in Federal Courts.  

Erroneously using Sosa as authority, the District Court ruled that the ATS must in large measure be interpreted in the context of the date within which it was enacted. 346 F. Supp. 538, 547.  Sosa does not mandate this.  Moreover, this formulation undermines and possibly misdirects the appropriate standard of interpretation for the ATS.  This approach requires the Court to do a historical fishing expedition with regard to either the forms of action existing in 1789, or more charitably, the system of code pleadings that replaced the forms of action at common law.  In either case, neither the forms of action nor 19th Century causes of action provide us with any practical guidelines as to the meaning of the ATS.  A Court is therefore confronted with a critical question of the appropriate standard used to understand the substantive law of the ATS in the light of its appropriate procedural context.  A standard of interpretation, which requires the Court to elucidate the procedural context of 1789, effectually undermines the plain meaning of the statute.   It is a canon of statutory construction that if there is a means of construction that gives meaning to a statute, it should be preferred to a canon that denudes a statute of its rational meaning.  

The statute must be construed and interpreted in the context of claims in law as they historically and currently exist in interpreting Federal Rules of Civil Procedure Rule 8.  The civil action in the Federal Rules of Civil Procedure clearly includes claims based on customary international law as well as the law of treaties to which the United States is a party.  The development of case law under the ATS, which has involved the recognition of certain human rights as having the character of customary international law as well as being actionable as torts under the statute has given Congress ample opportunity to restrict or abolish the ATS.   In fact, the statute has in other contexts has been affirmed by Congress. Torture Victims Protection Act, 28 U.S.C. § 1350.  Moreover, the statute was revised in 1940 to make it consistent with the Federal Rules of Civil Procedure.  Clearly Congress ostensibly intended that there be no ambiguity with regard to the relationship between the ATS and the Federal Rules of Civil Procedure.

CONCLUSION

The Institute respectfully submits that the Court’s interpretation of the ATS’s procedural context, using a stricter pleading standard influenced by abolished forms of pleadings, leads the Court to a misinterpretation of what the Federal Rules of Civil Procedure requires the Courts to do in the application of pleadings.  By reading a subjective and unsubstantiated standard into the meaning of Rule 1 and Rule 8, the Court in effect is vesting itself with a discretion incompatible with the rules it is obliged to follow.  This undermines the appropriate level of judicial restraint required of the Court.  We summarize our arguments as follows:

· The Federal Rules of Civil Procedure have never been construed to be purely prospective.

· Substantive law in existence prior to 1938 must be construed rationally in the light of the present day system of pleadings that the Court is duty bound to apply.

· Applying the Federal Rules of Civil Procedure provides a firm foundation for determining whether a claim based on customary international law is one that has the properties of a civil law claim for which traditional remedies are available.

· Principles governing the interpretation of statutes mandate that when one construction of a statute depreciates or minimizes it and another gives it full rational effect, the Court is obliged to use the standard which supports and does not undermine the text of the ATS.

· The ATS contains both a procedural element and a substantive element.  Assumptions about the original procedural “requirement” must be discarded and the statute must be explicitly read in the light of current pleading rules.  Those rules may well shape the contours of the concept of the claim in customary international law in which the pleader claims he is entitled to relief.  The rules of pleading cannot therefore be read to exclude claims based on contemporary international law because custom may not have developed into a rule of international law in 1789.  The practice of law has been replete with the construction of statutes prior to 1938 which have been interpreted in the light of the contemporary assessment of what claims are assessable in law.  

These points do not mean that an understanding of the history and practice under a statute are not important to its construction, but these understandings must take into account a current understanding of the law (including procedural law) and contemporary practice.
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