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STATEMENT OF INTEREST OF AMICUS CURIAE
SUMMARY OF ARGUMENT
ARGUMENT

I.   THE VIOLATION OF THE RULES OF CUSTOMARY INTERNATIONAL   

      LAW FOR THE TORT OF APARTHEID GIVE RISE TO CLAIMS FOR   

      THE APPROPRIATE CIVIL ACTION IN THE FEDERAL COURTS 

      UNDER THE ATS.


In order to determine whether apartheid is an international wrong, and whether as an international wrong it is specifically unlawful under international law, requires an analysis of what apartheid actually is and how it is operationally defined in fact is necessary.  From these premises we may rationally determine whether apartheid is a tort in violation of international law in light of practices of the international community and the federal courts.  This specific case deals with private economic actors who it is claimed have been complicit in the wrongs characterized by the policies and practices of apartheid.  The plaintiffs are bringing a claim against these private economic actors under the Alien Tort Claim Act, 28 U.S.C. § 1350 (2005) (“ATS”).  This complicity in apartheid is a quid pro quo for the receipt of economic preferences for direct and indirect support of the policies and practices of the South African government.  Those policies and practices resulted in grave human rights deprivations which are well recognized in international law.  The policies and practices of apartheid are an important aspect of what the international community has outlawed as a matter of positive international law.  Thus, the corporations that allegedly directly and indirectly aided and abetted the implementation of the policies and practices of apartheid were in fact complicit in the wrongs for which the plaintiffs have suffered damages.  

An authoritative study done in 1975 concluded as follows: “So long as [the corporations] are present in South Africa and conducting normal business activities, American firms remain subject to charges of assisting in the maintenance and strengthening of apartheid.” Donald McHenry, United States Firms in South Africa: Study Project on External Investment in South Africa and Namibia(South-West Africa), 37 (Africa Publications Trust, The African Studies Program, Indiana University, Bloomington Indiana 1975).  The study was done in consultation with many corporations doing business in South Africa and the corporations were fully cognizant of the complicity in apartheid. Id. at 1-2.  


Amici respectfully submits that no Herculean effort of pleading is needed to state a claim for relief in clear and unambiguous terms that apartheid is unlawful in international law.  Indeed, the unlawfulness of apartheid is firmly established in customary international law, which is a part of federal common law.  The principle is established that wrongs characterizable as having a tortious character may be appropriately adjudicated in the federal courts. To the extent that the District Court was seemingly confused about what apartheid actually is (“a cornucopia of horrible things”) not having been condemned unlawful in international law, amici respectfully seeks to address these precise questions.  (1) What is apartheid? (2) Why is apartheid a wrong in international law?  (3) Why does it have delictual or tortious character? (4) Why is it appropriate for United States federal courts to adjudicate the international tort of apartheid formulated as a claim for with the federal courts are suitable instruments for giving relief?  

A.  Apartheid Is Defined With Sufficient Specificity To Establish 
      A Civil Action For Tort Under The ATS.

What is apartheid?  Apartheid was invented by the ruling Nationalist government of South Africa in 1948.  The term apartheid is a neologism.  It literally means “apart” (English) and “heid” (Afrikaans) which translates into the suffix “-ness.” Apartheid was the policy and practice of South Africa’s ruling party prior to the establishment of a government of reconciliation. The Oxford History of South Africa Vol. II 1870-1966, at 374 (Monica Wilson & Leonard Thompson eds., Clarendon Press 1971).  When the National Party won the elections of 1948, it began a program of systematic racial discrimination designed to cover every facet of human intercourse for which there might be trans-group contact or interaction. Donald L. Horowitz, A Democratic South Africa? Constitutional Engineering in a Divided Society at 10 (University of California Press 1991).
Beyond these practical and historical definitions, apartheid has meaning as a term with juridical qualities.    Apartheid is a systematic pattern of policy and practice for establishing of domination and subjugation based on racial pedigree.  It is sustained by the total apparatus of the state.  In policy and practice, it deprives the subjugated races of the most fundamental human rights established in international law.  The fact that apartheid is characterized by racial domination only means that the form of racial domination is more virulent than mere racial discrimination. M. McDougal, et al., Human Rights and World Public Order, 523; Winston P. Nagan, “Racism, Genocide and Mass Murder: Toward a Legal Theory about Group Deprivations.” 17 National Black L. J. 133 (Columbia Edition 2004) (“Group Deprivations”).  To be more specific, the definition of apartheid under Article 7(2)(h) of the Rome Statute of the International Criminal Court comprises an appropriate starting point from which to begin the definition of apartheid.  

The Rome Statute sought to more narrowly define the international law wrong of apartheid in terms of established humanitarian law precepts.  The Rome Statute’s definition is useful in the sense that it gives a strong legal imprimatur to those aspects of apartheid that have a criminal law character.  It does not cover aspects of wrongs that may be included in a concept civil liability, which would be broader than the stipulations of positive criminal law.  The Rome Statute, which has come into force has generated a substantial global consensus.  Although the United States is not a party to the Rome Statute, many of the principles codified in the Rome Statute, including the apartheid principles, already have the status of customary international law hence specific parts of the Statute simply reinforce the legal character of already existing rules of customary international law.  As such, the Statute could certainly serve to strengthen the expectation that a particular rule of customary international law is appropriate for enforcement in civil proceedings.  With regard to apartheid the Rome Statute stipulates:

“The crime of apartheid" means inhumane acts of a character similar to those referred to in…[Article 7(1) of the Rome Statute, including “Murder,” “Extermination,” “Enslavement,” “Deportation or forcible transfer of [a] population,” “Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law,” “Torture,” “Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity,” “Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender…or other grounds that are universally recognized as impermissible under international law…,” “Enforced disappearance of persons,”… and “Other inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to mental or physical health”], committed in the context of an institutionalized regime of systematic oppression and domination by one racial group over any other racial group or groups and committed with the intention of maintaining that regime.

It is important to note that this definition has been criticized for its failure to address certain aspects of apartheid, such as the social, economic, and political implications of dividing particular populations and prohibiting inter-group socialization, professional conduct, marriages, and more.  Human Rights Watch, Summary of the Key Provisions of the ICC Statute, available at http://hrw.org/campaigns/icc/docs/icc-statute.htm (last visited Aug. 23, 2005).  Accordingly, jurist consults derive from the statute’s definition a coherent and explicit definition of apartheid which serves as the legal predicate for the formulation of a civil action in law.    

Apartheid has the characteristics of slavery, caste, and racial discrimination.  The fact that apartheid is a more virulent form of racial discrimination does not diminish its legal characterization as prohibited in international law.  Slavery and caste are as well prohibited.  The fact that apartheid has elements of these prohibited forms of conduct in international law does not mean that apartheid is construed as not having the imprimatur of law to establish its unlawfulness.  The fact that a so-called “cornucopia” of specific prohibited behaviors flow from the policy and practice of apartheid does not mean that the catalog of explicit human rights and humanitarian law violations are immune from the characterization that they are essentially unlawful and that legal remedies may be applied in appropriate circumstances by the courts.  

B.  Apartheid Is Wrongful And Correspondingly Unlawful In 

      Customary International Law.
It is well established in United States practice that the federal courts may directly apply customary international law to appropriate cases for which jurisdiction is established.  It is important to note that slavery was once validated by customary international law then outlawed by customary international law.  This is conventional international law.

Justice Story, in Prigg v. Pennsylvania, 41 U.S. 539, 563-4 (1842), in a case involving a fugitive slave, noted that conventional or customary international law was in fact used to justify the institution of slavery. The court noted that customary international law normally applied to the colonies prior to the revolution and continued to do so after the revolution. Id.  In short, courts directly applied customary international law to protect private rights unless those rights were changed by explicit statutory intervention.  

The central principal about the binding force of customary international law in United States courts was firmly established in The Paquete Habana, The Lola, 175 U.S. 677, 700 (1900) which holds:

International law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination. For this purpose, where there is no treaty, and no controlling executive or legislative act or juricial decision, resort must be had to the customs and usages of civilized nations; and, as evidence of these, to the works of jurists and commentators, who by years of labor, research and experience, have made themselves peculiarly well acquainted with the subjects of which they treat. Such works are resorted to by judicial tribunals, not for the speculations of their authors concerning what the law ought to be, but for trustworthy evidence of what the law really is.

The District Court does not recognize apartheid as a wrong in customary international law.  This is not the case.

The International Court of Justice (“I.C.J.”) is the institution in international law that is charged with the authoritative interpretation of the character and reach of international law.  In 1971, the I.C.J. determined as a juridical matter, that apartheid was simply unlawful in international law. Advisory Opinion on Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970), 1971 I.C.J. 16 (“Namibia Case”).   The court was seized of a case in which it had to clarify the international reach of apartheid.  In defining that apartheid is unlawful the court stated that apartheid which was promulgated: “[t]o establish  . . ., and to enforce distinctions, exclusions, restrictions and limitations exclusively based on grounds of race, colour, descent or national or ethnic origin which constitutes a denial of fundamental human rights is a flagrant violation of the purposes and principles of the Charter.” Id. at 57.  

This authoritative interpretation by the I.C.J. stands in stark contrast to the proposition that apartheid is not a wrong in international law.  The specific status from a “binding” perspective of an advisory I.C.J. opinion is not critical.  What is critical is that such a ruling from this authoritative source influences the expectations which are crucial to the establishment and maintenance of a customary rule of international law that apartheid is unlawful.  The I.C.J. refers to a legal construction of the United Nations Charter. Id.  The Charter is not self-executing from the perspective of United States domestic courts, but its provisions establish and maintain the generally agreed upon norms of world order and also, give rise to the expectations codified in specific customary international law rules.  Baxter, Richard R., Treaties and Custom, 129 Recueil des Cours (Hague Acad. Int’l L.) 25, 32-104 (1970-I); Higgins, Rosalyn, Problems and Process: International Law and How We Use It (1994). The I.C.J.’s ruling in 1971 simply reflected the overwhelming expectation that particular contraventions of international law were juridically unlawful and not merely violations of a form of positive morality.

The severity of the human rights deprivations of apartheid in the aggregate represents a degree of deviance from international legal norms which generated specific initiatives to define apartheid as a crime against humanity.  Correspondingly, the effort to criminalize core aspects of apartheid required a narrower definition in order to establish unambiguously those aspects of apartheid that were clearly criminal.  Using the policies and practices of the repressive aspects of apartheid, the international community found a striking correspondence to the international crimes prosecuted at Nuremburg.  Charter of the International Military Tribunal, Annex to the Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, Aug. 8, 1945, 82 U.N.T.S. 279, reprinted in 39 Am. J. Int'l L. 257 (Supp. 1945);  International Convention on the Suppression and Punishment of the Crime of Apartheid, Nov. 30, 1973, Arts. 1-3, 1015 UNTS 243 (“Apartheid Convention”); Winston P. Nagan and Lawrence Albrecht, "Judicial Executions and Individual Responsibility: The Case of The Sharpeville Six," United Nations Centre Against Apartheid/ Notes and Documents, 6: 1-9 (1988), reprinted in Without Prejudice, The EAFORD International Review of Racial Discrimination, Vol. II, No. 2.  The principles on which the Apartheid Convention is based, regardless of the specific number of ratifications it received, were principles already established under customary international law. Id. The Apartheid Convention is a source of evidence of state practice, giving specific meaning to already accepted principles of international criminal law.  Even if it is alleged that there is some novelty in the nature of the repression which characterized apartheid, it could hardly be maintained that no universal consensus exists that apartheid is unlawful or that it can result in wrongs of a tortious character and that remedies in the form of damages are unexceptional for tort claims in the United States.   


Given the universal consensus and condemnation of apartheid by the world community—in other words by state authorities, international organizations, and by other authoritative commentators in international civil society—considered various strategies consistent with international law to eliminate apartheid.  A parallel example existing in the case of I.G. Farbin, a corporate giant that was involved in the “final solution” of Nazi Germany.  Winston P. Nagan, “Economic Sanctions, U.S. Foreign Policy, International Law and the Anti-Apartheid Act of 1986,” 4 Fla. Int’l L.J. 85, fn 281 (1988) (“Economic Sanctions”); See generally J. Borkin, The Crime and Punishment of I.G. Farbin (1980).  Both the United Nations and individual nation states generated resolutions, declarations, and foreign policy directives designed to end apartheid.  These included cultural and academic boycotts, unilateral and collective economic sanctions, arms embargoes, private sector campaigns for corporate disinvestment and divestment from any involvement with and financing of the political economy of apartheid, and selected natural resource sanctions, such as those against oil, precious stones, etc.  Winston P. Nagan, “An Appraisal of the Comprehensive Anti-Apartheid Act of 1986,” 5 J.L. & Religion 327 (1987); “Economic Sanctions” 4 Fla. Int’l L.J. 156-157.  Given the notoriety in the United States of the problems of Polaroid and General Motors in South Africa, and given the specific the issues of corporate responsibility and respect for international law private sector actors (including those doing business in South Africa) involved in the political economy of apartheid were consistently put on notice as it the unlawful character in international law.  See Letter to the Secretary General of the United Nations from The ANC, March 7, 1973, available at http://www.anc.org.za/ancdocs/history/people/nzo/lt030773.html (last 
visited Aug. 26, 2005); Apartheid and Doing Business in South Africa: General Motors and South Africa, National Council of Churches newsletter, March 1973 issue, available at http://disa.nu.ac.za/articledisplaypage.asp?filename=
SeMay73&articletitle=Apartheid+and+Business+in+South+Africa+%2D+General+Motors+in+South+Africa (last visited Aug. 26, 2005).  

In the United States the anti-apartheid perspective expressed itself in the Comprehensive Anti-Apartheid at of 1986 which imposed economic sanctions on South Africa and threatened sanctions against those who sought to benefit from United States sanctions.   The United States foreign relations initiative required by Congress was not unusual in the world community as an expression of foreign relations policy used to support respect for international law and human rights.


Judge Sprizzo listed five specific criteria that he determined should influence the interpretation of the ATS in the light of the claim that apartheid is a tort. Apartheid Litigation, 346 F.Supp. 2d at 547-8.  The District Court indicated that apartheid would have to “rest on a norm of international character accepted by the civilized world.” Id. at 547.  The universal rejection of apartheid by the civilized world and its notorious characterization as a norm which violates international law is firmly established.  The District Court also refers to the fact that apartheid should be defined with specificity comparable to the features of 18th Century paradigms of law. Id. at 547. The District Court reads this as a procedural hurdle.  Amici submits it is not.  Specificity here simply requires the norm to have content necessary for a tort. The District Court, appreciating changes in the common law, must be prudent about creating new law under the statute.  By definition, custom is not new law.  The role of the Court is simply to declare whether the rigorous tests to determine its content and authority are met.  This is clearly already a fact in the instant case.  


The District Court expresses appropriate concern for the foreign relations consequences of declaring customary international law.  It should however be noted that the condemnation of apartheid by the executive branch of the government of the United States has been a long and consistent one as indicated in the practice of the United States in the United Nations.  Moreover, Congress itself makes human rights an aspect of the foreign relations of the United States as indicated in the Foreign Assistance Act of 1961, P.L. 87-195, 75 Stat. 424.  Finally, Congress itself enacted a comprehensive sanctions regime against South Africa based on the fact that apartheid was a violation of international law.  Comprehensive Anti-Apartheid Act of 1986, P.L. 99-440, 100 Stat. 1086.  The foreign relations concerns in this case are indeed de minimus.  The District Court’s concern that the courts must have a Congressional mandate to declare customary international law is a novel principle of interpretation unsustained by practice.


The prohibition of apartheid meets the exacting requirements of what constitutes a wrong in customary international law.  Given the strict standard of the pleadings demanded by the trial Court, we submit that the Court did not give adequate attention to the specific issue that it had to address, namely whether apartheid is indeed a wrong in international law.  Whether as a wrong in international law it may be categorized as a wrong having a tortious character appropriate for litigation under the ATS.  As earlier indicated, this requires us to provide an adequate definition of what apartheid is, an indication of its universal condemnation, an indication moreover that the condemnation was meant to have a legal character in international law.  

C.  Apartheid Is An International Tort Under The ATS.
The general characterization of apartheid as a wrong in international law leaves open the question of whether some aspects of apartheid generate liability under civil law because they are, quite simply, torts in violation of the law of nations.   The test of the sufficiency of a tortious claim under customary international law rests on the rigorous test that international law itself provides to determine (a) whether there is a wrong; (b) whether the wrong may be fairly characterized as tortious or delictual; and (c) whether the remedies sought is appropriate to the role of a Court of limited jurisdiction.  This specific formulation permits us to focus precisely on the exacting tests used to determine what exactly counts as a rule of customary international law.  That test establishes the principle accepted in the federal Courts that customary international law must demonstrate a universal consensus, that the relevant rule must be definable, obligatory, and universally accepted. Forti v. Saurez-Mason, 672 F.Supp. 1531 (N.D.Cal. 1987).  The international law test is very similar focusing on the opinio juris sive nessicitatis as well as the fact that the practice of states must have a certain uniformity, consistency and therefore coherence as claim appropriate for adjudication in the courts. North Sea Continental Shelf Cases, 1969 I.C.J. 3 (Feb. 20, 1969) (confirming current international practice and which parallels the practice in the federal courts).

The definition of apartheid as stated above encapsulates tort liability when it is also appraised in terms of its component elements.  These elements may also give rise to distinct civil actions in tort.  Nothing in international law stipulates that apartheid defined inclusively cannot be a distinct tort or that specific practices mandated by apartheid may not give rise to specific forms of tort liability.  To illustrate, torture might simultaneously be comprised of the elements of assault and battery.  That does not make torture less of a category of liability because the definition of torture may well include these elements.  This also applies to apartheid.  

The central challenge required by customary international law is that the wrong be in the first instance definable.  Once it is definable, its core elements can then be explained, thus meeting the test of definability.  Notwithstanding, the District Court mistakenly dismisses apartheid as a “veritable cornucopia of international law violations.” 346 F.Supp. 2d at 548. Insisting that only a single form of action is mandated by the pleading requirements of the statute (as interpreted).  We note, parenthetically, that the District Court concedes the existence of widespread international law violations.  It seems the rejection of these violations as actionable is also based on the assumption that they may include multiple claims of civil liability.  It is for the discovery process and other pre-trial mechanisms to determine the precision of matters that must be adjudicated at trial.  

Accordingly, amici respectfully submits that the District Court’s approach to the definition of apartheid, its relationship to customary international law, its relationship to the system of pleadings required in federal litigation, represent egregious errors of construction and interpretation of both the procedure and the substance of litigating customary international law claims in the federal courts of the United States.     

D.  United States Federal Courts Are A Proper Forum To Adjudicate 

      A Civil Action For The Tort Of Apartheid In International Law.

A central concern of the domestic courts of the United States has been exactly what role a domestic court should play in the creation and application of international law.  Historically, United States domestic courts contributed significantly to the development of international law.  Although the complexities of contemporary world order and the structure of government has required domestic courts to be more self reflective in defining the appropriate role of such courts in developing and defending the role of international law in United States jurisprudence.  Contemporary international law is still significantly decentralized and while the development and prescription of norms take place at the international level, specific application and enforcement are often matters of state practice.  Within state practice, some of these issues and problems are appropriate for judicial settlement.  Issues which are peculiarly suited for judicial dispute settlement include the rights of individuals reflected both in United States constitutional law and in international law.

The District Court stresses the fact that the courts must be cautious about creating private rights based on international law.  346 F.Supp. 2d at 547.  There is a problem with the District Court’s ambiguity on this matter.  A court’s role is not so much to create private rights, but to provide remedies for rights which already exist.  Moreover, international law has long permitted individuals to assert rights in appropriate circumstances.  An important issue under continuing scrutiny is whether a United States domestic court is the appropriate institution to provide such relief.  Domestic courts have long played a role in the prescription and application of international law and continue to do so.  The specific concern regarding decisions based on private rights, which might have collateral consequences, is significantly undermined by the fact that Congress enacted the Foreign Sovereign Immunities Act in order to treat states just like private actors in matter of commerce and civil wrongs.  Foreign Sovereign Immunities Act of 1976, 28 U.S.C. §§ 1602-1611 (Supp. 1989).

Apartheid used race as a marker to determine who would dominate and who would be subjugated.  The subjugated class experienced the deprivation of all rights commonly associated with the International Bill of Rights.  Namibia Case, 1971 I.C.J. 16.  An originalist might freeze the statute in time to 1789, which effectively means that an international law wrong such as slavery would be excluded from liability under the statute and a corporation could theoretically use slave labor abroad and be immune from liability in United States federal courts, should such a construction be accepted. J. Borkin, The Crime and Punishment of I.G. Farbin (1980). With regard to caste, international law links dissent-based discrimination to the general prohibition of state-driven practices which rob particular classes of people of the freedom of choice.  Apartheid in policy and practice repudiates the values in the United States Bill of Rights as well as the values in the Universal Declaration of Human Rights for which there is a significant overlap.  Landis, Elizabeth, Human Rights in Southern Africa and United States Policy in Relation Thereto, in Hearings on International Protection of Human Rights before the Subcomm. on International Organization and Movements of the House Comm. on Foreign Affairs, 93d Cong., 1st Sess. 946-64 (1974).

CONCLUSION



Amici respectfully submits that the District Court’s use of a heightened pleading standard that rejected apartheid as a wrong of a tortious character under customary international law for the purpose of the ATS is an erroneous construction of the appropriate pleading standard which must be governed by Rule 8 of the Federal Rules of Civil Procedure.  This erroneous construction of the text led to the District Court’s dismissal of the complaint on an inaccurate construction of the Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004) requirements regarding the interpretation of the ATS.  Moreover, the District Court’s general construction of the requirements of customary international law is incompatible with practices of both the United States and the international community regarding the rigorous standards governing what a rule of customary international law actually is.  The District Court also misconstrues the proper role of the federal courts in protecting rights in civil proceedings in which rights are universally prescribed under customary international law. More egregiously, the District Court ignores the notorious uniformity of practice in both international law as well as the foreign relations law of the United States which has held in unambiguous terms that the policy and practice of apartheid is a repudiation of the most fundamental principles of international legality and a complete rejection of the Rule of Law which United States courts are obliged to promote and defend.  
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