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The Ownership and Titles to the Land of Indigenous Peoples

There is perhaps no issue more central to the survival of indigenous nations, groups, and peoples around the world than the question of land.  Land represents a spatial dimension of the culture and foundations of the social process of all human beings.  However, land has a special and vital connection to the idea of community, culture, respect, and human rights not only for all indigenous peoples, but also for all of humanity.  However, the question of who knows the land of indigenous people has been a central point of contestation in the struggle for human rights of indigenous people. Land is critical to the survival of indigenous communities. It is central to their very existence and the essence of their cultural identity and their spiritual and material patrimony.
Indigenous peoples often subject to colonial or neo-colonial conquest found themselves landless and impoverished as new alien elites sought to acquire their lands.  These elites in general sought to appropriate indigenous lands for themselves, using force, pseudo-law, and trickery to find the means to assign to themselves rights of ownership and possession of the land and all the resources inherent in the land itself.   In the history of the Americas, the effort to acquire land by aliens was driven by greed. Acquisition of land was insufficient to satisfy the greed of the imperial colonizer.  Eventually, indigenous populations themselves became resources and forms of property as they were enslaved or compelled into lives of forced servitude. Whole communities were expropriated as property and destroyed.  
The survivors in the modern age often found themselves in a condition of de-facto serfdom or at least constituting the most wretched of the wretched of the earth.
  The fate of indigenous communities in Latin America and the Caribbean is an unheralded holocaust itself.  The estimates of death and killing of indigenous peoples if not technically genocide, is certainly genocidal in a practical sense. What has happened has all the elements of the mass murder of human beings [democide].  Although the statistics of mass murder of indigenous peoples are disputed, even the most conservative estimates suggest a staggering monumental tragedy. Indeed, facing such unremitting historical horror, it is a miracle of human survival that indigenous communities today claim their fundamental human rights including their inalienable rights to universal respect and human dignity. The following gives an indication of the statistical reality of the indigenous people’s holocaust in parts of the Americas:
“Before the conquest of the New World the Indian population may have numbered from 8,000,000 to 110,000,000, perhaps even 145,000,000.  A moderate population estimate consistent with the latest research is of 55,000,000 Indians.  Including those Indians who were killed in warfare and democide, perhaps 60,000,000 to 80,000,000 Indians of Central and South American and the Caribbean died as "a result of the European invasion."


A nation spared the worst of the conquistador inspired destruction is the Shuar nation, which today largely lives in southeastern Ecuador.    The term “Shuar” literally means “people.”  This great Latin American nation has been artificially divided with politically convenient boundaries of the ruling elites of Peru, Colombia, and Ecuador.  Thus, a part of the Shuar nation is demarked and allocated to Peru.  Its lands have already been divided and sold to international concessionary interests.
  The same is true of the Shuar nation whose territories are now within the boundaries of Colombia.  Notwithstanding these developments of so called modernization, the Shuar remain the unconquered nation of the Americas.       
The Shuar are a First Nation of Ecuador. They are the second largest First Nation in the state.  The territory over which the Shuar exercise autonomy is almost the size of Portugal.  This territory has almost 18% of the globe’s biodiversity.
  It has enormous petroleum reserves, as well as a culture that also represents a repository of traditional knowledge of great value to modern science.  

The Shuar were never conquered by the Spanish colonists. In fact, the latter were defeated by them. The Shuar are not a colonized First Nation.  Recently the government of Ecuador has itself recognized that it cannot unilaterally appropriate or alienate interests of the Shuar and their land, recognizing that the Shuar are still an unconquered people. The government recognized this in a statement indicating that concessions were no longer operative in the Shuar territory because of force majeure. 

The historical narrative from the Shuar perspective is the following: the Spanish came with some 30,000 troops and operatives to conquer and enslave them.  The Shuar defeated them.  According to the Shuar, they killed 29, 998 Spaniards, keeping the Captain General and the priest alive. Because the Captain General had come for gold, upon capture, the Shuar poured molten gold down his throat until he expired. The priest was kept alive and escorted safely out of the territory. It was his job to record for outsiders what had taken place. The Shuar felt that his story would discourage further invasions.  Thus, the Shuar transmit an oral narrative of resisting alien conquest and self-determining their community process.  
Today, this strong marital tradition confidently translates into leadership dynamics, resourcefulness, political skill, and a fierce independence.  This continues to inspire autonomy and skill at improvisation in strategic and tactical matters. The Shuar make great pilots, mechanics, and acquire such skills with relative ease. The Shuar learn fast and have the ability to retain the core of their traditional values while adopting what it worthwhile for their culture from the processes of modernity.
The Shuar maintain a high level of community autonomy because they inherit a culture which values strategic thinking, clarity of judgment in tactical terms, and a great deal of innovativeness in managing external forces seeking to steal what they have.  The Shuar have excellent communications networks outside of the territory itself. They have a good sense of things that may threaten them from the state or from predatory interest groups. A central feature of the Shuar is its political and cultural capacity for decentralizing decision-making authority. Undermining Shuar leaders will not result in a nation left rudderless and incapable of defending its interests in the future. 

The traditional knowledge and the environmental integrity are critical matters for Shuar identity. They are also critical matters for predatory global interests. Traditional knowledge is one of the most effective ways of getting at plants, fungi, amoeba, and other life forms, which may have medical commercial value. The stakes are very high, as we shall later see.
The most current crisis that the Shuar have to face has been the question of the ownership of their lands and their intellectual and cultural patrimony.  These are practical issues and the Shuar have responded to these issues with great strategic skill and political wisdom.  The first of these issues is the question of the self-appraisal of traditional customary rules of conduct against the developing law of human rights of indigenous peoples.  The Shuar approached this problem by carefully examining the Draft Declaration on Human Rights of Indigenous Peoples, as well as their rights under Ecuadorian constitutional and civil law.  The Shuar then drafted a Declaration on the Fundamental Rights of the Shuar.  In 2002, the Declaration was adopted unanimously by the Grand Assembly of the Shuar.  The Grand Assembly is the highest decision-making authority of the Shuar people. The Shuar have used this Declaration to defend their rights to their land and their culture.  Recently, rapacious corporate interests sought to invade the Shuar territory, waiving “concessionary” agreements with the Shuar Nation, which were mainly achieved by fraudulent practices and possibly even bribery.  In any event, the Shuar invoked Article 36 of the Declaration on fundamental rights to demonstrate that the concessionary agreements did not meet the requirements of Ecuadorian law, international law, or Shuar law.  We quote:
“In order to protect the patrimony of the Shuar for this generation and for generations to come, it is solemnly declared that the sovereignty over the land of the Shuar belongs to the Shuar now and to the generations to come.  All consultations affecting any rights contained in this Declaration must be performed through the authority of the Federation.  Any agreement, contract, conveyance, sale, concession, license, or any other form of agreement or understanding made pursuant to a consultation with the Federation shall be committed to writing and must in every particular conform to the rights declared in this instrument.  Such document shall be a public record and available to the Federation and to any Shuar citizen upon request.  Any agreement or understanding generated from any prior consultation at any time must now be renegotiated and involve a new consultation to ensure that such agreement or understanding is fully consistent with all the rights declared in his instrument.”

A major controversy erupted recently on the boundaries of the Shuar territory.  The controversy revolved around a concessionary block demarcated in secret by governing authorities and allocated to an alien corporation.  The block is known famously as “Block 24.”  Block 24 straddled the boundary of the Shuar and the Achuar.
  The latter through their political organization FIPSE, had already challenged the concessionary interests because of their unethical and illegal tactics in seeking access to oil reserves on indigenous land.  Since Block 24 also included the territory of the Shuar, the Shuar and the Achuar stood up to the effort to physically occupy and exploit the oil resources of this territory.  Concessionary interests sought aid from the armed forces of the state.  None of these tactics worked.  The indigenous people were wiling to stand firm and not allow the unlawful and illicit appropriation of their patrimony.   In addition, the flimsy notion that one had to have a nominal consultation with whomever in order to acquire the right to dispossess the indigenous people of their resources was met by Article 36 of the Bill of Rights of the Shuar, which actually defined the term consultation which was not defined anywhere else. 


To further clarify and define the rights of the Shuar to land and attended resources, the Shuar filed a petition, which is now pending before the Inter-American Commission on Human Rights.  In that petition the Shuar seek a declaration which once and for all clarifies their title to land and the resources that accompany their title, ownership, and occupancy of the land.  The jurisprudence of the Inter-American Court of Human Rights has taken a broad view of property as a human right in the context of indigenous land rights.  The decisions of the Court have thus considered carefully the juridical nature of indigenous rights to land in both historic and contemporary human rights terms.  


In highly commercially organized societies, land is often seen as an aspect of the group.  It is seen as a thing to be used, abused, sold and resold regardless of the human ecology that it implicates.  In traditional societies, land is not simply an aspect of the group; it is the basis of the group itself.  Land is tied to the ecology of the group and the environment and is sacred.  As the environment is sacred for the survival of humanity and all other inter-dependent life forms, land is sacred for the cultural heritage, spiritual heritage, and the scientific heritage of traditional knowledge that represents the great and enduring contribution of the Shuar nation and all indigenous nations of the earth.


It is precisely the problem of Block 24 that represented the specific concern regarding the vast pollution of the Amazonian rainforest by petroleum concessionary interests.  In fact, the pollution of a part of the rainforest in the state of Ecuador is regarded as the most devastating ecological disaster, almost two to four times worse than the Exxon Valdez catastrophe in Alaska.  In fact, the pollution has been cross-border and now is found as well in the state of Colombia.  Virtually no significant effort has been made by those responsible to clean up the mess.  What has gone unnoticed by the international community is that according to the indigenous people in the field, much of the pollution was not simply negligent but intentional.  To pollute the rivers and streams in the upper reaches of the Andes meant that you could eliminate human, animal, and plant life, all of which survive on the waters and tributaries of this part of the rainforest.   Thus, the killing of human beings is not direct in terms of the definition of genocide; it is indirect and may be fairly described and investigated as a form of constructive genocide.  Moreover, the casual and systematic pollution of one of the most important eco-social habitations on earth indicates a desire to sacrifice ecological integrity as the price of racism, greed, and avarice.  Consider the words of Shakaim Chumpi, who provides a first person account of the problem:
“We have seen what they did to the Huaorani tribe. They destroyed their forests, polluted the rivers, and killed many people, including children. Today, the Huaorani hardly exist as a people anymore. We won’t let that happen to us. We won’t allow oil companies into our territory, any more than we would have the Peruvians.” We have all sworn to fight to the last man.”


It is a great achievement that the Shuar and their allies have been able to stop the unlawful and dangerous exploitation of their territory.  They stopped their exploiters by willing to sacrifice their lives for the future of their people and their country.   They supported their direct action with a legal basis which assures all concerned that there are peaceful methods using the law of the state and of the Inter-American system as a way of properly and decently settling questions without having to resort to force or fraud or deceit.  The state of Ecuador has most recently indicated that it does not consider the concessions unlawfully handed out to alien interests as legal valid on the basis of superior force.  Additionally, the president of Ecuador has indicated that other reserves such as those in the Yasuni National Park will not be exploited so as to raise the funds to protect this critical environmental eco-system.
  Much more needs to be done, but the victory of the Shuar is a milestone in the vindication of the human rights of not only the Shuar people but of all deprived and exploited indigenous people worldwide.       



� The conquest of the Americas was a holocaust for Native Americans.  


� R.J. Rummel, Pre-Twentieth Century Democide, in Death by government, n.82 (2002) � HYPERLINK "http://www.hawaii.edu/powerkills/DBG.CHAP3.HTM" ��http://www.hawaii.edu/powerkills/DBG.CHAP3.HTM�. 


� Little is known or publicized of the short war between Ecuador and Peru during the early part of this millennium. The conflict was driven by petroleum interests who wanted a specific resolution of boundary lines so that they could gain access to the concessionary deals to the oil in both Peru and Ecuador. The war was driven by private sector greed. See John Perkins, Confessions of an Economic Hit Man 222 (Penguin Group 2006) (2004).  The Shuar fought in this war on the Ecuadorian side of the border but for the purpose of protecting their land from invasion from Peru and the interests supporting Peru. 


The Shuars formed Ecuador’s first line of defense. They proved themselves to be ferocious fighters, often overcoming superior numbers and better-equipped forces. The Shuars did not know anything about the politics behind the war or that its resolution would open the door to oil companies. They fought because they come from a long tradition of warriors and because they were not about to allow foreign soldiers onto their lands. Id.


� ConocoPhililps Oil Projects vs. Indigenous Communities in the Amazon: Block 24- The Southern Ecuadorian Amazon.  Amazon Watch, http://www.amazonwatch.org/amazon/EC/burling/index.php?page_number=2


� Exxon Valdez was an oil tanker that spilled an estimated 11 million gallons of crude oil in Alaska in 1989.  It was one of the largest oil spills in the history of the USA.  U.S. Environmental Protection Agency, http://www.epa.gov/oilspill/exxon.htm.


� See supra note 3.  Perkins, 2006 (citing Shakaim Chumpi in Spirit of the Shuar (2001)). 


� Daniel Gordon, Ecuador seeks oil ‘compensation’, BBC News, September 21, 2007.





