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I.  SUMMARY OF THE PETITION

1. This petition is submitted by the SHUAR NATION CORPORATION and THE INSTITUTE FOR HUMAN RIGHTS, PEACE AND DEVELOPMENT against THE UNITED STATES OF AMERICA [USA] based on the USA’s aiding and abetting in the commission of wrongs by the New York Botanical Garden [NYBG] and the United States Agency for International Development [USAID] in the commission of wrongs in the form of misappropriation of Shuar traditional knowledge and acts of biopiracy in violation of international law.  The USA’s acts in this regard constitute violations of the American Convention on Human Rights (American Convention), the American Declaration of the Rights and Duties of Man (American Declaration), and other provisions of international human rights law. 

2. The Petitioners seek the Commission’s assistance in: (1) enjoining Defendant from continuing to benefit from the wrongs done, such as, the misappropriation of Shuar trade secrets in ethnobotanical knowledge inter alia traditional secret knowledge in the botanical and larger biological ecosystem of the Shuar Nation; (2) further committing continuing acts of Biopiracy; (3) tortuously interfering with Prospective Business Advantages of the Shuar Nation Corporation.  
3. The Commission’s involvement is particularly important. Indigenous Nations such as the Shuar have to assert their interests because of conflicts with other States. It is precisely for this reason that the work of the International Labor Organization (ILO) on indigenous people, as well as the United Nations (UN) and the Inter-American System, has consistently used international law to support the fundamental rights of indigenous peoples. 

4. The Grand Assembly of the Shuar Nation incorporated the Shuar Nation of Ecuador under the law of Ecuador in 2004 following a vote.  The Grand Assembly is the highest political decision-making body of the Shuar Nation, and holds the final decision making authority.  The Grand Assembly consists of representatives from all sectors of the Shuar Nation.  
5. The Grand Assembly of the Shuar Nation authorized the establishment of the Shuar Nation Corporation [SNC] and incorporated it under the laws of Ecuador in 2004.  The Assembly approved the Board of Directors of the SNC and its juridical ties to the political authority of the Shuar.  The Articles of Incorporation are attached to this Petition. 

6. The Governing Board of the Shuar Federation was established in 1964 and is called The Federacion Interprovincial de Centros Shuar [FISCH].  The SNC serves as the incorporated legal persona of the FISCH.  

7. The fundamental structure of the FISCH comprises the Grand Assembly, which meets periodically, serves as a popular assembly, and final law-making authority of the Shuar Nation, within the powers allocated to it under the law and custom of Ecuador.  There are local governing bodies within the Shuar Nation who elect representatives to the Assembly.  The Assembly elects a Directiva [Board of Directors] with ministerial portfolios governing all aspects of Shuar cultural, political and economic development. 
8. After consultation within FISCH, and with representatives of the local governing bodies, Professor Winston Nagan [Nagan] was appointed to the Board of Directors of the SNC.  His role is that of a juris consult and political advisor to the SNC, as well as serving as procurador defensor abogado defensor of the FISCH.
9. The SNC serves three purposes. First, the SNC defines and defends all property rights of the Shuar in the Shuar territory. Second, the SNC establishes the legal personality of the Shuar in all private law matters of economic ownership and possession of property.  Third, the SNC provides community leaders with hands on experience in decision making and the intricacies of responsible, accountable, and transparent corporate management.   
10. The SNC’s role is to continuously refine the economic interests and patrimony of the Shuar in order to protect those interests in law and to provide the Shuar a specific international legal entitlement to all their goods, properties, and patrimony.  
11. One of the initial goals of the Shuar authorities and the SNC was to further develop their traditional knowledge concerning plants and other biological assets with medicinal value to generate capital for the promotion of economic and political development of the Shuar Nation.
12. Under Shuar customary law, traditional knowledge and secrets are protected as valuable community assets.  Further, under Shuar customary law, no community members may give away or trade traditional knowledge or secrets, without breaching the internal governing law of the Shuar.  This has been restated in the Bill of the Fundamental Rights of the Shuar, drafted by Nagan and unanimously adopted by the Grand Assembly in 2003. 
II.  JURISDICTION
13. The Inter-American Commission on Human Rights is competent to receive and act on this Petition in accordance with Articles 106 of the Organization of American States [OAS] Charter.  This gives the Commission jurisdiction over the promotion and observance of human rights issues.
14. The United States is a party to the OAS Charter, ratifying the Charter in 1951.  Although the United States is an OAS member, the USA has not ratified the American Convention on Human Rights.  However, pursuant to Article 20 of the Commission’s Statue and Article 23 of the Commission’s Rules of Procedure, the Commission is competent to receive this Petition.   

III.  THE PETITIONERS
15. The Shuar Nation Corporation was incorporated under the laws of the Republic of Ecuador serving as the incorporated legal persona of the Federacion Interprovincial de Centros Shuar, which is the authorized political representative of the Shuar Nation- a First Nation of Ecuador. 
16. WINSTON P. NAGAN, is Procurador Judicial Abogado Defensor and Sam T. Dell Research Scholar Professor of Law at the University of Florida, Levin College of Law. Nagan is also the Director of the Institute for Human Rights, Peace, and Development and served as the former Chairman of the Board of Amnesty International USA. Nagan is a former acting High Court Justice of the High Court of South Africa (Cape Division). Nagan is the legal representative of the SNC for the purposes of this petition and all related proceedings. Also representing the Shuar Nation Corporation is Mr. William Barnett Esq., Attorney at Law, Orlando, FL, USA.
IV.  FACTS

17. In 1961, the USA passed the Foreign Assistance Act [Act].
  This Act authorized the development of biodiversity programs and empowered USA government agencies to achieve the goals of the Act.  The Public Law amendment in 1989 required USAID to provide funds for international biodiversity programs.

18. Around 1989, USAID gave funds to NYBG for bioprospecting and biodiversity in the Shuar Territory in Ecuador.  
19. NYBG is an agency that contracted with the National Cancer Institute [NCI] to collect plant specimens.  The NCI has bioprospecting agreements with Ecuador.  

20. NYBG, under the guise of a license granted for the purpose of protecting biodiversity, appropriated traditional knowledge from the Shuar.  
21. Bradley Bennett [Bennett] is an associate professor at the Florida International University located in Miami, Florida.  Besides his academic pursuits, he was also acting as an agent/representative of the NYBG, Institute of Botany when he went to Ecuador in 1988.

22.  On or about 1988, as an agent and representative of the NYBG, Bennett entered Ecuador, entered the Shuar territory, at or near Morona Santiago, and initiated a program designed to fraudulently misappropriate the traditional secret knowledge of the Shuar in plants and their medicinal and/or other commercial value.  
23. To our knowledge, Bennett developed his own work methods of acquiring and misappropriating the secret traditional knowledge of the Shuar.  His methods constituted a conspiratorial plan to deceive and fraudulently obtain trade secret traditional knowledge of Shuar.  
24. Bennett claims he received a convenio (a purported instrument of permission), which the agents used to enter the village.  However, no one can find this convenio in the archives at FISC. 

25. To our knowledge and belief, Bennett acquired this convenio from a Shuar tribal member who had no authorization to issue any convenios since this power is vested in the FISCH.

26. No official, or villager, has or would reasonably be thought to have the authority to give a convenio without the agreement of the Grand Assembly, since the Shaman Association has a rule which prohibits unauthorized distribution of traditional knowledge secrets (see letter from Juan Carlos Jintiach). 

27. No officials of FISCH and no authorized leaders of the community were aware of Bennett’s presence in Yukutias, other than the local villages and village leaders. 
28. After obtaining the document by fraud and bribery, Bennett entered the village of Yukutias.  The village is approximately 1 hour travel from the capital of the Shuar Nation (Secua).

29. Bennett gained access to the village children by falsely representing that he came to the village to teach village children about the ecological environment of the rainforest.
30. Due to this false representation, Bennett gained access to village children for the purpose of their education. 
31. Bennett and his confederates used the children to collect plant specimens for the purpose of classifying them.

32. The children were instructed by Bennett to solicit information from their parents, to tap into their parents’ knowledge of secret traditional plant knowledge to determine which plants to gather from the rainforest. 

33. The students were also asked by Bennett to have the parents consult with the Shaman to either acquire secret knowledge or to confirm assumptions about secret knowledge regarding the plant’s usage traditionally, for economic and/or medicinal purposes.
34. Bennett also represented that the objective of this education was to produce a school book in the Shuar language for use in Shuar village schools.
35. During a recent visit by the president (Juan Carlos Jintiach) of the SNC, the families confirmed that the NYBG obtained traditional knowledge and indigenous plants, but the families were still waiting for the schoolbook on botany in Shuar language.
36. The Shuar villagers describe the interaction as the following: NYBG agents said they were there to provide an educational service to the community.  Specifically, they told the families and the headman that they wanted to teach the children botany and how to collect and classify plants. 

37. Bennett filed progress reports of the misappropriated knowledge from the 578 plants collected by misrepresentation in a consolidated report titled “Useful Plants of Amazonian Ecuador.”  These reports came under grant number LAC-0605-G-SS-7037-00.  These grants were issued by USAID.

38. The progress reports filed by Bennett are as follows: 1st progress report 15 April 1988-15 October 1988; 2nd progress report 15 October 1988- 15 April 1989; 3rd progress report 15 April 1989- 15 October 1989; 4th progress report 15 October 1989- 15 April 1990; 5th and final progress report 15 April 1988- 15 April 1991.
39. These reports indicate that Bennett collected and misappropriated 578 separate items of secret knowledge.  The reports outline under the heading “Useful Plants of Amazonian Ecuador”:

A. The name and classification of each plant

B. The drawing of the image of each plant

C. The secret traditional knowledge regarding the precise uses of each plant

D. And where the plant was found and stolen, for example:

i. Centro Kankaim- identifies the Rhizomatous Herb

ii. The herb is used to create a bath of leaves for the purpose of curing insomnia or averting “bad dreams.”
40. Bennett submitted the reports to NYBG, who in turn submitted the reports to USAID, the founder of the operation [see above line ?] 
41. On or about March 22, 2002, Bennett and the NYBG published the contents of the progress reports in a book, documenting the plant specimens Bennett collected in the Shuar Nation, thereby destroying the secret nature and commercial value of the traditional knowledge of the Shuar.  This book, entitled “Ethnobotany of the Shuar of Eastern Ecuador,” was published through the New York Botanical Press, Bronx, NY 10458, USA. The book thanked the children for the plant collections, admitting that the children did the brunt of the work.  

42. It is universally accepted by the villagers that they had no idea that the information solicited by NYBG was for the purposes of publishing any book other than a schoolbook in the Shuar language to be used in the community exclusively.
43. USAID, working with the Inter-agency agreement with the National Institute of Health [NIH], forwarded the documents to the NIH.  The NIH spends millions of dollars a year in bio-diversity related research.  The NIH, according to its internal protocols forwarded the documentation of secret traditional knowledge in ethnobotanical resources to the National Cancer Institute [NCI] for placement on its natural products repository.

44. Access to this information is not generally available, unless there are special circumstances which give selected institutions the privilege of access.  Such institutes are Pfizer, Merck, and Monsanto.  
45. Plaintiffs were working with a project to establish a cooperative relationship through the Policy Sciences Center at Yale, to secure the interests of the Yale University School of Medicine in the ethnobotanical secret traditional knowledge of the Shuar.
46. Nagan consulted with Mr. Frank Penna [Penna] of the Policy Sciences Center in New Haven, Connecticut, to adopt a preexisting proposal for Venezuelan indigenous groups that had not been implemented.

47. The collaboration between the SNC and the Yale University School of Medicine involved the transfer of traditional knowledge of plants for their potential medical and commercial uses that would, in collaboration with a major research institution, provide income for the Shuar Nation.

48. On or about August 3, 2005, the working agreement discussed in paragraph 45-47 was authorized and approved by the government of Ecuador.

49. In June 2005, Nagan visited the University of Oxford, the University of Cape Town, and the University of Uppsala, in order to discuss potential future collaboration with the Shuar.  In addition, Nagan had engaged in exploratory talks with the University of Florida’s College of Pharmacy. 
50. To this end, Plaintiffs had acquired support from the World Bank to create a corporation in order to have the legal personality to do business regarding their ethnobotanical knowledge at the international level. 
51. In early July 2005, Penna called Nagan and informed him that he had been in touch with officials in the NYBG.  Nagan knew nothing about NYBG and did not know what triggered the interest of Penna in communicating with NYBG.  Nagan received a copy of the letter Penna sent to Dr. Stevenson, Vice-President of the NYBG.  In this letter, Penna mentions the proposed project for which he was a consultant.
52. It is unknown if Penna met or talked with Dr. Stevenson.  Penna received a short note from another Vice-President of the NYBG, Michael G. Balick [Balick].  Penna may have presented to Balick information about the project for which he was a consultant and for which it was agreed that there would be confidentiality about the project of the Shuar.  On June 8, 2005, Penna had a telephone discussion with Balick.  According to Penna, Balick stated off the record that the “Shuar don’t have much left that is not in the public domain,” referring to their 2002 book by Bennett entitled “The Ethnobotany of the Shuar.”

53. During the early July discussion with Nagan, Penna informed him that the Shuar’s trade secret rights to their traditional knowledge, including medical knowledge about plants, had been placed in public domain by the NYBG’s publication of the 2002 book by Bennett.  Penna, therefore, indicated that the Shuar had no traditional knowledge assets of value to negotiate with any institution doing research in these matters. 
54. On or about July 22, 2005, Nagan called Penna to determine more facts concerning Bennett and the role of the NYBG.  In particular, Nagan was concerned about obtaining a copy of the book that was published by NYBG, in order to determine precisely how the trade secret knowledge of the Shuar had been acquired and published without any approval of the leadership of the FISCH.

55. After considerable difficulty, in late October 2005, Nagan ordered a copy of the book through the University of Florida library.
56. According to the University of Florida law library staff, Amazon.com had to consult with NYBG before fulfilling the order.  The Amazon.com staff told NYBG that the book was requested by a university and thus was presumably to be used for educational purposes.

57. The information in the book, including the reference to documentation within possession and control of USAID, eventually permitted the Shuar and Nagan, acting as their legal representative, to conduct inquires and obtain relevant background information. 

58. Requests for information from or access to the archives of the NYBG and USAID were declined on the basis that the information was private.
59. Although the NIH, USAID and NYBG’s refused to allow Nagan access to its archives and other sources, an early inquiry to the USAID had not alerted the parties involved in the misappropriation and resulted in the delivery of the original reports Bennett had submitted to the USAID.  This is the one piece of information Nagan could obtain from NYBG.  
60. Nagan immediately informed the Shuar leadership of the existence of the book and the fact that the traditional trade secret knowledge was published and compromised.  

61. The president of the SNC and the president of the Shaman Association conducted an investigation to determine how the traditional knowledge was acquired.  This included a search of the archives of the FISCH to find out if there was any record of the NYBG’s project.  None was found.

62. Further inquires and meetings with the current leaders of the board of directors of both FISCH and SNC indicated disbelief that this knowledge had been obtained.

63. The Shuar had previously turned down offers from other organizations (e.g., the Missouri Botanical Garden) to transfer their traditional knowledge for a few college scholarships.  

64. Two months later when Nagan finally received the Bennett book from Amazon.com, Nagan was able to determine who in the Shuar territory was involved with the NYBG project, and the methods used to acquire the knowledge.  The findings are summarized as follows:
A. The NYBG had obtained a series of grants from USAID.  These grants were generic in nature and concerned matters of plant collection ostensibly to promote conservation.

B. NYBG filed extensive reports detailing the exploitation of plant knowledge particularly for commercial and medical uses.

C. NYBG has cooperative relationships with the National Cancer Institute, Pfizer and Merck pharmaceutical companies.

D. The NCI was given copies of these reports.  The findings regarding plant and possible medical value were put on the national registry of the NCI.

E. It is the practice of the NCI that only selected institutions may have access to the registry.

F. Nagan has a list of all the plants and which dates they were given to USAID in the form of reports.  Nagan has only retained copies of these reports.
V. TRADITIONAL KNOWLEDGE AS A TRADE SECRET AND THE DOMESTIC LAW GOVERNING IT
A. Uniform Trade Secret Act

65. A trade secret is any knowledge that has commercial value, is not in the public domain, and has been kept secret through reasonable efforts.

66. Thus, traditional knowledge maintained within a community, like the Shuar Nation, can be classified as a trade secret and deserves protection. 

67. The problem with classifying traditional knowledge as a trade secret is that no uniform law on trade secret exists.  The USA has no federal trade secret law and thus relies on state common law and state statutory law. There are however federal criminal statutes like the Economic Espionage Act [EEA] of 1996
 that relates to the theft of trade secret, and the Uniform Trade Secret Act [UTSA].  
68. Thus, unlike the other three areas that fall under intellectual property (patents, copyrights, and trademarks), trade secrets are protected by state law.
  Most state laws governing trade secrets have the same requirements: the information being claimed as a trade secret must have economic value because it is not readily ascertainable by others, and steps must have been taken to keep the information a secret and out of the public domain.
  

69. The EEA makes the theft or misappropriation of a trade secret a federal crime in the USA.  The EEA has extraterritorial jurisdiction if the offender is a USA citizen, the victim is a USA citizen, or the theft or misappropriation has a direct and substantial affect in the USA.   

70. The UTSA codifies the basic principles of trade secret protection.  There are two elements required under the UTSA: 1) a trade secret must exist, and 2) the person who acquired the trade secret must have done so illegally or must have disclosed the trade secret illegally.

71. The UTSA defines a trade secret as: information, including a formula, pattern, compilation, program, device, method, technique, or process that derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

72. The UTSA defines misappropriation in various ways including: disclosure or use of a trade secret of another without express or implied consent and acquisition by a person who at the time of disclosure or use, knew or had reason to know that this knowledge was a trade secret of another. 

73. The UTSA, relying on common law principles, holds that more than one person can be entitled to trade secret protection with respect to the same information. 

B.  Florida Trade Secret Law

74. Florida has adopted the UTSA and provides protection for trade secrets at the state level.

75. Under the State of Florida Trade Secret Act: Pursuant to Chapter 688 of the Florida Statutes, the misappropriation of trade secrets is prohibited.  Misappropriation is defined as “the acquisition, disclosure, or use of the information to the disadvantage of the owner.”  
76. Pursuant to Florida Statute 688.002 (4), in order to show that something is a trade secret it must be shown that 
1) the information which is being claimed to be a trade secret 
2) is in the exclusive ownership of the person bringing the cause of action and 

3) the information has independent economic value 
4) derived from the fact that the information is not generally known 
5) and is not readily ascertainable and 
6) reasonable efforts were made to maintain the secrecy of the information.

77. The Shuar meet the requirements under Florida trade secret law.  The Shuar have a cause of action pursuant to Florida trade secret law since Shamanic knowledge is kept secret by the very nature of its entity; with the help of such knowledge about the natural resources of the rainforest pharmaceutical companies can hugely decrease their time and money spent on research because they can narrowly focus their efforts; the Shuar community went through enormous efforts to keep the Shaman knowledge only within the community by requiring official convenios in order to be able to enter the village; and the traditional knowledge was not readily ascertainable since Bennett had to use fraud to enter the village and had to gain information from both the children and subsequently the parents and Shaman of the village.  

78. Bennett’s deceitful action in obtaining the Shamanic knowledge about the plants lends itself to the notion that the knowledge was a trade secret and he knew it was protected, which is why Bennett had to resort to such subterfuge tactics to obtain it.

C.  New York Trade Secret Law

79. New York has not yet adopted the UTSA. Although the UTSA was introduced in the New York legislature in 2007, under New York law, trade secrets are still governed and protected by common law.
80. The general principles of New York common law dictate that information qualifies as a trade secret if the information is kept a secret, if the information has value because it is kept a secret, and if all reasonable efforts have been made to keep the information out of the public sector.
 

81. The Shuar meet these three requirements of New York common law. 

82. Firstly, the Shaman traditional knowledge concerning the biodiverse resources of the rainforest have been kept a secret, confined within the community of the Shuar.
  
83. Ecuadorian law recognizes a degree of professionalism in the Shaman profession. Shamanism in the Shuar culture tradition is rooted in religious cultural experience as well as in the process of providing healing and healthcare services to the community.  The Shamans are compensated by the state for their health care services. 
84. The Shamans have a tradition of cultural transmission of knowledge concerning plant and other genetic materials of the rainforest.  This knowledge is transmitted to those in training who intend to become Shaman and community healers.
85. Shamanic knowledge involves the identification of plants, their therapeutic values, as well as the identification of plant combinations to enhance or secure therapeutic Shamanic interventions in health care instances. 
86. Training to become a Shaman is a long and difficult educational process and may take up to 15 years. The knowledge transmitted during this period is not appropriately used by people who are untrained in the identification and use of these resources in the biodiverse environment. 
87. Some of these combinations involve resources that in the hands of untrained users could cause serious injury or death to the user or the patient. 
88. The Shamanic knowledge is a closely guarded community secret and is only shared under rigorous conditions of informed consent, training, and the knowledge is applied by trained and experienced practitioners for purposes consistent with the healing objective of such prospective uses. 
89. Attached is a certified statement from the president of the Shamans Association of the Shuar people of Ecuador testifying that Shamanic knowledge is secret knowledge and of great value to the community. 
90. The Shuar meet the second requirement of a trade secret, since the Shamanic knowledge has economic worth solely because it is kept a secret and out of the public domain. 
91. The Shuar do not transfer secret knowledge except on an informed consent and reciprocity basis. That is to say, they will receive something of value for the value knowledge which they share. 
92. The Shuar have initiated a program to share their knowledge for value with institutions specialized to the scientific research regarding the health and commercial benefits of certain aspects of Shamanic knowledge. However, if such knowledge is stolen or misappropriated by fraud or deceit then the knowledge is no longer a secret and cannot be used in the national and global market.
93. Destroying the secrecy of the knowledge and the information contained in it destroys the economic value of the knowledge in terms of marketability. 
94. It is established statistically that the prospect of developing patentable drugs is exponentially improved if the secret knowledge of the Shuar is obtained by the relevant research community.

95. The specific development of a special field of economic and ethno-botany is the most concrete expression of the importance and value of the traditional knowledge of the Shaman leaders with regard to rainforest resources that are of health, medicinal, or commercial value. 
96. The specific question of whether traditional knowledge is property for the purpose of economic valuation is further developed in the section heading of the petition called “The historic development of biopiracy and bioprospecting.”
97. Third, the Shuar have gone through immense steps to make sure their Shamanic knowledge stays within the Shuar community. 
98. Bennett acquired the Shamanic knowledge by deceit, fraud, and misappropriation since this knowledge was not otherwise available to outsiders without proper informed consent.  Bennett promised a children’s school book documenting the plant life of the rain forest in order to obtain the permission needed to enter the community and ask the questions that granted him the stolen information.  
99. In fact, the parties and their confederates relied on extremely deceitful and disgraceful methods of prospecting which can be fairly described as biopiracy, as well as the misappropriation of a trade secret. By any standard, the Shuar have done everything reasonable to protect their TK from immoral and deceitful exploitation and from uses that undermine the healing and the care-giving role of the Shaman and the Shamans mastery and appropriate transmittal of traditional knowledge.  This is evidenced by the fact that the Shuar require a convenio to be issued before any foreigner may entire their community.
100. At least one court has ruled in the USA that the genetic code of a new variety of a plant (in this instance a pineapple), and thus the plant itself, can be considered a trade secret.  The court ruled this even though the generic version of the plant was generally known to third parties.
 

101. Under these various domestic USA trade secret laws, it is clear that the Shuar’s traditional knowledge meets the criteria for trade secret protection.  The value of traditional Amazonian knowledge is well documented.
  The knowledge regarding the plants is not generally known to anyone outside the Shuar community and even within the Shuar community, the villagers’ knowledge of the many uses of the plants is limited.  The exact specifics of the use and combination of the plants are usually only known by the Shamans.  The traditional knowledge is regarded as a secret culturally, as evident by the fact that a convenio is needed to enter the territory of the Shuar.  The fraud and misrepresentation by Bennett strongly implies that Bennett knew of the secretive nature of the knowledge, or else he would not have collected the information under false pretences.

VI.  INTERNATIONAL LAW GOVERNING TRADE SECRETS

A. Andean and Ecuadorian Community Laws Governing Trade Secrets

102. Further protection of trade secrets is provided under the Andean Community Agreement [CAN], which closely parallels the notions of trade secret protection in both USA statute and common law.  CAN is a sub-regional trade agreement in South America among 5 countries, including Ecuador.
 

103. The CAN encompasses and recognizes traditional knowledge as an intellectual property right.  The interpretation of the CAN on traditional knowledge rights in the sub-regional agreement sheds light on the nature of the underlying legal theories employed in the definition of property.

104. In Art 260 of CAN, industrial secrets are defined.  Art 260 (a) states that the knowledge must be a secret, Art 260 (b) stipulates that the commercial value of the knowledge must be directly related to the fact that it is a secret, and Art 260 (c) ensures that the owners of the secret take steps to keep it a secret.
  This definition of an industrial secret under the CAN closely parallels the common law concept of a trade-secret.  

105. In sum, the traditional knowledge held by the Shuar specifically meets the criteria of secrecy and the reasonable measures of protection to keep the knowledge a secret by the patrimonial nature of their culture. 
106. Because of the Shuar’s reasonable efforts to keep their traditional knowledge a secret from outsiders, major United States interests in the field of ethno-botany, specifically NYBG, were forced to use cunning tactics, tantamount to fraud, to acquire a vast quantum of traditional knowledge of scientific, economic and medical value.  Instrumentalities of the Unites States and its prospectors then secretly extracted this carefully guarded traditional knowledge from the Shuar territory and passed it on to a National Cancer Institute Registry (NCI), which is not generally accessible to the public.  Later, the same organizations decided, having exploited the knowledge, to put the knowledge into the public domain.  
107. The placing of the Shuar traditional knowledge into the public domain was an intentional effort to destroy the property value of the misappropriated traditional knowledge.  It was done on the basis that once the traditional knowledge was in the public domain, no matter how it was originally acquired, it was no longer a secret and therefore carried no commercial value to the original owners.  
108. Although published, the very nature of this publication in a book for internal circulation meant that in effect only the biopirate and its confederates had knowledge of the publication itself; therefore, the knowledge in this book still maintains the status of a trade secret as recognized by significant sources of international law based on available instruments and customary practice.  
109. Moreover, a further legal stratagem of great inequity could be used to undermine the Shuar’s trade secret claims.  By the time the Shuar discovered what had transpired, the statue of limitations would in any event have blocked lawsuits based on well established US law, let alone principles of international law and human rights.
110. Without any obvious and specific process of taking reasonable steps, the Shuar simply refused to provide this kind of intelligence up front to bioprospectors and other botanical predators.  In fact, one major botanical garden approached the Shuar with a contract that if completed would have juridically exchanged everything of economic value to them for two scholarships to an American institution.  The leaders of the directivo of the Shuar at the time found the offer embarrassing.  This is not a matter of reasonableness; the matter is how do you approach such outright callus and up front communications without insulting the other party.  Here, the reasonableness of the response was to drop simply the offer into the dustbin outside the presence of the prospector.  
111. On a later trip to Ecuador, Nagan was sitting with bioprospector.  At which time he engaged Nagan in a conversation without realizing his status in relationship to the Shuar.  During this conversation, the bioprospectors stated, “that trying to get something out of the Shuar was utterly frustrating.  They think they are clever.  But I am going to find a way to get what they got.”  
112. Also, in 2002, the Shuar wrote a Bill of Fundamental Rights.  The Bill was adopted by the Grand Assembly, the highest decision making authority of the Shuar.  One of the central issues confronting the Assembly concerned the formation of a partnership with a reputable and internationally recognized research institution, for the purpose that their knowledge could be shared for the mutual benefit of that entity and the Shuar community to include society at large.  For these reasons, the Shuar have satisfied the requirements stipulated by Article 260 (c) that reasonable steps must have been taken to control the information. 
113. In short, the traditional secret knowledge of the Shuar, as established by the Shuar’s reasonable practices of preservation, was the subject of overt predatory practices, employing methods that are unlawful at all levels.  
114. Thus, since the Shuar’s traditional knowledge falls under the definition of a protected trade secret, the USA had to employ subterfuge techniques to acquire the plants and the accompanying knowledge of their medicinal value. 

115. Art 262 of CAN further elaborates on the notion of trade secrets and delimits the rights of the possessor of the trade secret, or traditional knowledge, against 3rd parties who obtain the secret via unfair means.  Art 262 (b) states that it is a violation to possess the trade secret without obtaining consent of the owner of the secret and with the intent of obtaining personal advantages with the trade secret.

116. Since Bennett only received a convenio from a low-level official in the community who had no such authority to give consent on behalf of the Shuar community, Bennett failed to obtain consent as required by Art 262 (b).  Further, Bennett intended to obtain personal advantage in removing the plants and their accompanying medicinal value.  Thus, Bennett violated Art 262 (b) of CAN.
B. WIPO
 Governing Trade Secrets

117. The common law of New York, the law codified in the Uniform Trade Secret Act, and the laws of the Andean Community all contain the core principles of what constitutes a trade secret and why a trade secret is protected property in domestic and regional international law. 

118. The Agreement on Trade –Related Aspects of Intellectual Property Rights (TRIPS) is an international agreement falling under the World Trade Organization [WTO], which sets the minimum standards for intellectual property rights globally.  All member states of the WTO are required to ratify the TRIPS agreement. 

119. The TRIPS agreement is the inclusive international lex specialis on trade secrets amongst other elements of intellectual property law.  The central provisions in the TRIPS framework capture the common core principles of trade secret law evidenced in both domestic United States law and regional international law.  Thus, TRIPS affirms and codifies a fundamental expectation strongly held in domestic and regional international law about the central juridical foundation of what a trade secret, assuring its protection within and across State lines. 

120. Article 39 of TRIPS protects undisclosed information.  Article 39 states that “natural and legal persons shall have the possibility of preventing information lawfully within their control from being disclosed to, acquired by, or used by others, without their consent in a manner contrary to honest commercial practices, so long as such information:

A. Is secret in the sense that it is not….generally known generally known among or readily accessible to other persons…

B. Has been subject to reasonable steps… by the person lawfully in control of the information to keep it secret.
121. The Director General of WIPO has most recently indicated in a policy statement what he considers to be the appropriate gloss on the meaning of these and other provisions as they apply to the protection and enhancement for development purposes of indigenous knowledge [including trade secret knowledge]: 

 
The increasing market value of knowledge-based creations and outputs, and the economic dynamism they can fuel, is generating new and more broadly-based opportunities for economies to create national wealth, as the basis for sustainable development, and to deliver more widespread welfare gains from technological development. It opens up new pathways for those countries that have long been dependent upon scarce indigenous raw materials, traditional manufactures and limited trade and foreign investment for their economic growth. These countries are exploring prospects for more diverse models of development, which do not merely respect their cultural heritage and social character, but actually build on this distinctive characteristic as a more appropriate basis of economic life. The impact of this trend on trade, technology and economic development strategies is now beginning to be felt in many countries, including developing as well as least developed countries. Within this new economic environment, policy makers, administrators and users of the intellectual property (IP) system are giving wider attention to how the creation, effective use and appropriate management of IP rights (IPRs) can deliver both economic and commercial gains, and broader social benefits.  Further, new communities of interest – holders of traditional knowledge and cultural expressions, ecommerce promoters and developers, biotechnology and health care organizations, initiatives for new approaches to innovation and technology dissemination, new media and e-business ventures, technology development and commercialization institutions and grass-roots innovation networks – represent an emerging new group of actors in both the developed and the developing world, with a common focus on making judicious and effective use of IP to achieve their diverse developmental, business and social goals.

122. The Shuar have control over and sole access to their knowledge of which plant specimens contain medicinal value within their territory.  The fact that the Shuar lack the means to obtain a trade-mark or legal document that verifies their rights and ownership over their knowledge is irrelevant.  Since the Shuar’s knowledge of the plants is unknown to anyone outside the Shuar community due to its technical and specific nature, and the Shuar’s efforts to keep their knowledge a secret, as is seen in their Bill of Fundamental Rights, it would be unconscionable to allow other States access to information the Shuar clearly attempted to protect. 

123. The Commission has articulated the nature and scope of property rights in its recent Draft of the Inter-American Declaration of the Rights of Indigenous Peoples (Draft Declaration): Indigenous peoples have the right to the recognition of their property and ownership rights with respect to lands and territories they have historically occupied, as well as to the use of those to which they have historically had access for their traditional activities and livelihood “. . . Where property and user rights of indigenous peoples arise from rights existing prior to the creation of those States, the States shall recognize the titles of indigenous peoples relative thereto as permanent, exclusive, inalienable, imprescriptible and indefeasible.” . . . The rights of the indigenous peoples to existing natural resources on their lands must be especially protected” . . . States shall give maximum priority to the demarcation of properties and areas of indigenous use.
124. Thus, NYBG and Bennett, acting as an agent of NYBG, misappropriated the traditional knowledge from the Shuar Nation in violation of the TRIP agreement.  Since the USA government authorized the funding of such misappropriation, the USA has aided its governmental agencies and private contractors in violating the TRIP agreement.   
VII.   HISTORICAL DEVELOPMENT OF BIOPIRACY AND BIOPROSPECTING

A. Traditional Knowledge: The Law of Access and Benefit-Sharing

125. Traditional knowledge of plant life and other organisms in the Amazon rainforest and other areas of high biodiversity have increasingly been recognized as an important source of information concerning the medical, and other commercial values of such bio-diverse resources.  
126. As seen earlier in this Petition, the traditional knowledge of the Shuar Shaman Community is recognized as having economic value and is aggressively pursued by organizations tied to developed societies and in particular to their pharmaceutical and related medical or commercial interests.
127. The question now emerges as to whether the traditional knowledge of the Shuar Shaman Community may be protected by other legal theories rooted in the regional or international legal environment.
128. At least two possible legal regimes emerge relevant to the question of how the traditional knowledge of an indigenous people may be protected under international law.  There are several theories derivative of these two legal regimes, but, first, this Petition will develop the fundamental theories of legal protection of traditional knowledge.   
129. The first of these theories ties in with the practice of bioprospecting.  It is possible that some forms of bioprospecting have the sanction of law, but a great deal of it functions in an assumed legal vacuum in which the prospector believes he has a right to use any means however deceitful or fraudulent to acquire the knowledge in the indigenous community.  The prospector then passes this knowledge on to interests which monopolize techniques for both exploiting the resource and preventing any appropriate mechanisms for identifying what has been appropriated as a result of the process of bioprospecting.  To some extent, trade secret law provides remedies in both domestic law and in comparative law.  We also maintain that the conditions which constitute the acts of taking and exploiting traditional knowledge may also violate general principles of international law as well as emerging human rights principles. 
130. Therefore, in the context of international law, it is important to clarify a sound international legal framework for the control and regulation of those forms of bioprospecting which contain elements or conditions analogous to well-known forms of international wrongs or well-known human rights standards of protection.
131. The second theory is a theory based on the Convention on Biological Diversity (CBD).  The theory is based on the interpretation of Article 8 (j) of the CBD.   Art 8 (j) seeks to balance the regimes of fair access and equitable benefit-sharing.  This establishes that there must be some ethical or legal norms that govern the question of access, which must be read into the Convention as an obligation.  It also infers that benefit-sharing involves an economic interest which further implies that there is an economic entitlement interest recognized under the Convention, which accrues to the benefit of indigenous communities. 
B. Background to Bioprospecting
132. The subsequent USA congressional funding to support the processes of preserving biodiversity accepted as a fundamental principle that economic botany and the related sub-discipline, ethno-botany, should be important components of the bioprospecting process.  These fields also came with their own institutional set of players, largely but not exclusively, centered in the great botanical institutions of the US.  These institutions include the New York Botanical Garden, the Missouri Botanical Garden, as well as the University of Chicago and the University of Illinois Botanical Gardens.  
133. These institutions were bioprospectors for their own botanical and economic interests long before there was any interest in bioprospecting for protecting biodiversity.  Now, these institutions could use their techniques and skills in acquiring traditional knowledge about biodiversity, including plant resources, with the imprimatur of the USA government of the USA, the NIH, and federal health establishments, as well as its allies and collaborators, the great pharmaceutical companies: Pfizer, Merck, and Monsanto. Thus, a standard prototype developed for the acquisition of knowledge generally regarded as secret traditional knowledge in particular indigenous cultures.
134. The first and most important initiative was to target the richest possible source of traditional knowledge, which would yield the highest statistical potentials of commercial and therapeutic value.  The targets would be regions in which biodiversity was well preserved, the culture living in that eco-system was largely uncontaminated, and the traditional knowledge was both credible and intimately tied to the rich diversity within which the traditional knowledge had evolved. Of the many global targets, the Shuar, living in the southeast part of Ecuador, occupied one of the globe’s biological hotspots.  
135. Thus, the ecosystem and the indigenous peoples’ knowledge could be targeted for the purpose of expropriating such knowledge, and transferring it to the USA. Upon the transfer, such knowledge and the biological referents included in it would be used to produce organic compounds which could be patented and marketed on a global basis.  Thus, the system would provide research and development opportunities for the medical establishment, the great universities, and private sector laboratories often associated with the great pharmaceutical industries. An important incentive for most of the participants in the chain of bio-prospecting decision-making is also the prospect of generating profits, an incentive especially critical to the pharmaceutical industry, as well as indirect but real economic benefits for the great botanical garden institutions.
136. In a general sense, there is also enhanced value to the USA economy and its allies in the appropriation, scientific development and commercialization of this knowledge.  In short, the process involved a transfer of wealth in the form of intellectually developed knowledge from indigenous people, among the poorest and powerless on Earth, to the world’s richest and most powerful nations. It is for this reason that there is a global discourse centered on the issue of certification of traditional knowledge as well as the juridical character and ultimate efficacy of benefit sharing as a mandate of international law.   
C. The Bioprospecting Model
137. The term bio-prospecting has major currency in USA law and practice. There are in fact, two major legal instruments of global salience. One of these instruments is the United Nations Convention on Biodiversity. Of the several provisions of concern to the medical and pharmaceutical establishment in the USA there are some very specific provisions that make biodiversity itself an ecological imperative for international law and policy. With that policy objective designed to secure diversity itself, the convention provides for adjudication before the International Court of Justice and specifically provides for the protection of the traditional knowledge and genetic resources in Article 8[J]. This process under the Convention would effectively subject USA bio-piracy policy and practice to international supervision under the international law. It would provide for the judicial settlement of claims that are based on the abuse of the eco-social bio-diverse environment as well as the misappropriation of knowledge and resources taken from such areas. It is therefore unsurprising that the USA prefers a program of unilateral prospecting in bio-diverse environments with virtually no protection for the states whose diversity has been studied and exploited. More than that, items of knowledge about the diverse ecosystem which are of economic value could be appropriated and the victims of such dispossession would effectually be without a remedy because of the way in which USA law and practice would block access to information concerning what elements of knowledge were taken, and who they were distributed to for the purpose of research and ultimate registry of patents for global marketing. 
138. Under the Foreign Assistance Act, USA funds bio-prospectors directly through USAID. The agency is therefore directly involved in the allocation of grants, the facilitation of access in the field, the registry of acquired traditional knowledge and its placement in the USA.  From this point, USA policy closely guards the traditional secret knowledge that it has acquired and distributes it according to largely transparent criteria. In short, USAID performs a critical function as an aspect of its legislative mandate to aid and abet the activities of the bioprospectors in the field.  Government funding is provided under grant to appropriate the traditional knowledge and the organic materials necessary to support continued uses of the knowledge.  The bioprospectors, often one of the big botanical gardens, would then hire their ecological and ethno-botanical ‘hit men.’
  The ‘hit men’ travel to the country, for instance Ecuador, and liaison with officials in the USA embassy as well as USAID representatives. USAID find a local indigenous official and introduce the parties.  A model story usually serves as a cover for the actual work of appropriating knowledge and specimens for the bio-prospectors agenda. For example, a frequently used pitch is one that projects the ‘hit men’ as essentially idealistic and morally committed educators or philanthropists.  
139. The ‘hit men’ represent that they are there to help a small isolated village with the education of younger generation.  An indigenous official is asked to sign a document, sometimes called a “convenio”, which authorizes the ‘hit men’ to camp out at a village and promote the educational objectives of teaching the village children.  The entire process is done with great secrecy and normally with an approving nod from some lower level ministry official.  
140. At times the cover story differs.  The ‘hit man’ may be a professor from a major university who wants to bring a group of students to learn about the indigenous culture and to have the students interact with the local community. However, the prime purpose is not to socialize and drink Chicha or some local indigenous brew; it is to collect economic and/or health related information in the traditional system of knowledge in that community.  The village official is given a gift, in effect a “bribe”, to be discreet about what he has agreed too.  In one example, the official was offered an open-ended visa to the USA for him and all the members of his family.  A visa is an expensive and highly valued document.  In another case, the local official was offered more than visa priority for his entire family; he was induced with funds in the form of a “scholarship” to study in a particular country. Scholarship funding was sufficient to bring his family as well. 
141. Thus, the “bribe” falls within the formal normal functions of the embassy in facilitating educational opportunities abroad, as well as, managing the normal visa problems, but without the normal restrictions and bureaucratic red tape that accompanies the process.  One may infer that these benefits are highly valued and would not have been given but for the coveted and secret access which the official can normally provide.  Nonetheless, it would seem that the benefits given under the cover of normal diplomatic functions are a “bribe”.  The benefits are given as a quid pro quo for a secret “convenio” which is unlawful and violates state law and traditional law. The assurance of complete confidentiality about the presence of the ‘hit men’ in the village is critical to the art of bio-prospector. Sometimes the bio-prospector simply shows up for the contract, usually in English, asking a particular official of the community for a thumb print or signature in return for which the official or the person signing the document would receive two scholarships for members of his village. The contract could stipulate that the unauthorized individual sign away all material assets and knowledge of economic value of the entire Shuar community.  In a particular case, a botanical garden offered an official of the Shuar two scholarships to study in the mid-West in return for a transfer of all botanical assets and knowledge to that entity.
142. The head-man of the community usually is the head-man of a number of villages which are widely distributed in the Shuar territory. The ‘hit man’ sets up a camp in one of the villages and explains to the chief that the head-man has approved his presence, and he has come with teachers to help the children of the village. He further explains that the children will inherit a beautiful ecosystem in the rain forest and that it would be good if they could be educated about their own ecosystem and inheritance. The children are sent to the “school”.  The school’s master (alias the ‘hit man’) tells the children to go into the forest and collect plants.  “What plants should they collect?” ask the children.  “Ask your parents what plants they use for various ailments or for various practical activities in their daily lives” is the reply.  If the parents are uncertain about what plants are used to reduce fever, alleviate belly aches or repel insects, the ‘hit man’ suggests perhaps the parents consult with the Shaman, and in this way ensures the students will know what plants to identify, collect, and give to the ‘hit man.’ 
143. The collection of the plants and information is done by the children on the further promise that when enough plants are collected and enough information given from the family or the Shaman, the information will be put into a school book, in the Shuar language, for the use of the children in the village school.  In one actual case, the ‘hit man’ collected some 578 specimens of traditional knowledge.  This was given to USAID as an official report. The report stipulated the technical name of each specimen, its traditional medical uses, and contained a diagram of the plant itself. As indicated, after the ‘hit man’ collects a staggering size of knowledge and plant samples, these samples are scientifically recorded on reports which are passed on to USAID.  USAID, via an interagency agreement, passes these reports onto the NIH.  Through an internal agreement or understanding, the NIH passes this onto the National Cancer Institute (NCI).  The NCI puts the information on its registry, which is closed to the public and for which there is only limited access, normally assigned to a few selected pharmaceutical companies. In the actual situation mentioned above, the volume of stolen knowledge is so staggering that it is probably the largest example of “bio-piracy” in history.
144. The above is a model of how bioprospecting generally works in terms of USA practice and the role of the USA government and major botanical organizations in acquiring, processing, storing, and distributing the knowledge of traditional Shamans and healers.  This is the ultimate paradigm of benefit-sharing.  The benefits go exclusively to a wealthy State, the wealthiest botanical institutions, the wealthiest universities, and the wealthiest pharmaceutical companies. It is an example which contrasts open-hearted, altruistic, generosity from the traditional communities, with apparently modern moral values of corporate America, such as deception, greed, and exploitation.
145. One of the central problems that implicates all conceivable legal theories concerning the value and protection of traditional knowledge is whether traditional knowledge is property for the purpose of the different legal theories which may be invoked to protect such knowledge, to govern appropriate and justifiable procedures of access to it and appropriate standards and processes for benefit-sharing.  Thus, it is critical, in particular, for international law and for the development of intellectual property which aspires to universal application as a regime that promotes and enhances human ingenuity as value to be both protected and appropriately shared, that this Petition adequately explains and justifies why traditional knowledge is property.   As property, traditional knowledge may be protected by general principles of law recognized by civilized nations, by customary international law and its appropriate development in terms of the international wrongs of unlawful taking as well as the enhanced protections of international human rights law for the property rights and interests of indigenous peoples. 
D. Traditional Knowledge is Property

146. One of the problems of using law to protect indigenous property and particularly indigenous traditional knowledge is the difficulty in both theory and practice of properly describing the nature of property and its jurisprudential underpinnings. In this section, this Petition gives consideration to both the nature of property as well as the nature of intellectual property.  In doing so, this Petition demonstrates that traditional knowledge in general legal theory, specifically in the context of the anthropomorphic foundations of traditional knowledge as intellectual property, is property that may be taken by practices akin to misappropriation. 
147. The term property is a legal construction whose meanings are not always understood in comparative legal culture. A central theme of property is however rooted in a very universal idea that in any community some things of value are protected as “belonging” to an individual or small kinship or family unit or indeed belong to the larger collective. The distinction builds on a psychological idea well illustrated in the Roman civil tradition; which indicates that a thing [res] may be yours and mine. In short, it works on the assumption that there are things in the community over which a person or group of persons may claim that this is mine, and that the other thing is yours.  Thus, property being complex as it is, works on a rather simple psychological truth that human beings live in families and communities, or societies and states, and have a certain fundamental sense about what things of value are theirs, either jointly or severally, and what things belongs to others, either individually, jointly or severally.  
148. The advent of Eurocentric hegemony also meant the expansion of the legal culture of the imperial powers. In practice, this meant that no serious account was taken of the legal systems of the subjugated people, in particular, indigenous communities.  With regard to property, it was commonly held that indigenous communities simply had no concept of property because property requires individual title and ownership.  Since the main economic resource of an indigenous community was largely the land it occupied, it was simply assumed that the only idea of title that indigenous people had was an undifferentiated communalism.  In short, since everyone owned everything, no one owned anything.  
149. Frequently, colonial courts provided self-serving and weak justifications for acts of naked expropriation and aggression.
  In the Americas it was the Pope himself, the Holy Father, who claimed that in effect all titles to land in Latin America vested in his holiness.  This claim was repudiated by the Spanish jurists and theologian Francisco de Vitoria in 1532.
  History thus repudiates the Pope’s extravagant claim.  Modern legal theory confirms the wisdom of Vitoria.   
150. In paragraphs infra we ground the concept of traditional knowledge as a property interest in well established categories of legal liability at all levels of the legal process.  We also draw attention to the lex specialis of the WIPO system.  Although the terms of reference in WIPO are limited there is a clear recognition that traditional knowledge in fact holds value and when joined with modern development provides significant value added benefits in both economic and in terms of well being.  For example, consider the report of the director general of WIPO [2006-2007], as indicated in paragraph 121.
E. Standard Legal Theory Justifying Traditional Knowledge as Property
151. Legal theory partly developed in the classic Western analytical tradition has provided a much deeper insight into the nature of the complex interests encoded in such words as “right” and “property”.  During the nineteenth century, scholars begun to observe that legal words were often used in ways that caused confusion and vagueness.  To some extent, the sensitivity to the use of legal terms and phrases was largely due to the success of John Austin’s theory of law.
 Austin developed the theory of law in terms of sovereignty. In doing so, Austin also demonstrated that the term “law” was used in many different senses; which seemed to be part of legal discourse, but in fact was not properly law in the technical sense of his system. Other critical words in legal discourse began to be more carefully analyzed as well. Among these was the notion of what a “right” really is and how in general the concept of “rights” properly understood would clarify the different ways in which it is used in practice to explain legal relationships, including relationships to property interests.  
152. An enormous intellectual break through came in the early twentieth century. Distinguished jurisprudence scholar Wesley Newcomb Hohfeld demonstrated that when the word “right” was analytically dissected, it included a range of complex complementary and opposing interests often not observable even to the most skilled legal scholars and judges.
  To illustrate, the idea of a “right” could be used in the sense that it is a legal power. In this sense, the opposite of legal power would be the recognition that some other legal person has “no right.” The word “right” may be used in a strict sense. The term right thus entails a necessary correlative relationship, namely the concept of a “duty.”  Thus, in the Hohfeld approach, when the word “right” is used it could refer to the concept of a legal power, privilege, immunity, a liability, a disability, etc.  Critically, the term “right” could be used only if it is conjoined with a correlative such as the idea of a duty.  Logically, the concept of a “right” could not preclude its opposite, the concept of a no right: In this sense, the notion of a right is a privilege for which there is no right as a jural correlative. 
153. To summarize, the Jural Opposites are as follows: 1Right/No-Right; 2Privilege/Duty; 3Power/Disability; 4Immunity/Liability. The Jural Correlatives are as follows: 1Right/Duty; 2Privilege/No-Right; 3Power/Liability; 4Immunity/Disability.  This system is the foundation of The Restatement of the Law of Property and it is also the foundation of the analytical jurisprudence.
  It is not our purpose to elucidate this sophisticated analytical scheme but only to point out that the assumed superiority of conventional law was itself somewhat crude in its deeper understanding of the nature of human interests and entitlements in the context of conventional legal culture.  The importance of this sophisticated analytical system was really apparent to anthropologists who could use these ideas to explain the juridical character of legal interests and entitlements of people who live in indigenous communities and who it is often claimed, erroneously, have no concept of legal rights, interests, and property.
154. Early twentieth century anthropologists were in fact approaching the sophisticated Hohfeldian analysis of the grammar of a general legal system. For example, the great anthropologist Malinowski
, through observation and participation, was able to establish that the law of a so-called primitive community in fact was a dynamic of social relations and interactions dealing with interests, which could clearly be identified in terms of well understood ideas of rights, duties, powers, privileges, immunities, disabilities, and more.  In short, the idea that indigenous communities do not have legal concepts that allocate benefits and control over things of value and interest was simply a matter of myopia from the perspective of anthropological inquiry. In a famous collaboration between two famous US legal theorists, Karl Llewellyn and Adamson Hoebel
, these scholars demonstrated that an indigenous nation of North America, the Cheyenne, had a working legal system with methods of enforcement and, in fact had a foundational and basic set of well understood juridical understandings that cumulatively constituted an operational or living constitutional system.
  Such work often stood out as inconvenient because its implications suggested that the exploitation and expropriation of the rights of indigenous nations would be a more arduous business if the juridical character of such societies were actually recognized.  Hoebel, himself, specifically wrote a treatise applying the Hohfeldian scheme to the study of the legal systems comparatively of so -called primitive peoples.
  In short, it is false to hold that indigenous peoples have no legal systems and no legal rights which are comparable and efficacious and which clearly define the roles and rights of human beings in the community and in the eco-system.  Only intellectual laziness can proclaim as a truth the notion that indigenous peoples have no concept of rights and therefore no concept of property rights. 
F. Traditional Knowledge and the New Property in Modern Law

155. One of the most notorious facts of the idea of property and wealth today is that in this millennium it is widely acknowledged that the most important source of human wealth is in the human imagination.  In short, we create property by imagining something.  If that imagining on further reflection suggests something of value it may ultimately gravitate to the point where the idea may be expressed in terms of a group or individual secret that can be traded and used for the exchange of ideas.  The new wealth of our time is expressed as property, which is a product of intellectual effort, or intellectual property.  In fact, it is deeper than that and older.  It is the use of the human mind as an instrument of reason and logic, as an instrument of creative orientation and association, as an instrument of deep reflection seeking to pry open doors of knowledge, insight and opportunity. Thus, it is in the human mind that we expand knowledge and insight and better understand the expansion of human consciousness itself. In the anthropomorphic sense this is universally what we are dealing with.
156. There is no difference between what is imagined and produced by the discipline of a tradition in the Ecuadorian rain forest or in the formal graduate classes seeking to expand and understand the boundaries of knowledge; which might have an impact and improve upon the human situation.  If we can protect ideas that come out of graduate seminars of Oxford, Yale, or Cambridge, may we not also protect the ideas and insights that come from a tradition that although using different methods is able to produce outcomes of social and commercial value?  
157. It is a commonplace that law is continually evolving, creating new concepts of value and interest and devising appropriate and just means to establish how these are to be controlled, regulated, shaped and shared.  The modern state notoriously recognizes new and novel interests.  Administrative law is one illustration. Here the state creates important entitlements and benefits that may not have existed before and may only be important because the material or scientific foundations of society have evolved. Thus, in the USA there is an explicit recognition of this in the scholarly literature dedicated to the concept of the new property.  Although this idea seemed novel at the time, it was simply recognition of the notion that society and the human beings who interact in it are continually creating and recreating new forms of interests and value.  The new property certainly recognized that in some ways the modern state had vastly accelerated this process.
 
158. In conventional law, therefore, it is well recognized that in the modern state new forms of property are continuously being created by practice, as well as by conscious legislative and or administrative action.  The modern state creates a vast flow of entitlements, the juridical character of which is not always precisely defined.  However, once the interest is identified those entitled to the interest are protected from arbitrary takings which compromise those interests.
  Such interests are also actively developed specifically under such concepts as the legitimate substantive expectation a person may hold in reliance on acts of a government.
  Thus, new or novel forms of property or interests are continually being discovered, created and protected by law.  Thus, property has an explicit human rights dimension. The protection of property as a human right in the Universal Declaration of Human Rights reads as follows, “everyone has the right to own property alone as well as in association with others.  No one shall be arbitrarily deprived of his property.”
  This means that indigenous people own property over their lands and not simply grazing rights.  They own their indigenous knowledge and that knowledge is thus their property as a fundamental human right.  Their right to own their lands and their intellectual traditional property are thus ownership rights recognized as fundamental human rights.     
159. In the area of intellectual property, these ideas are expanded dynamically because it is in the area of intellectual property that humanity experiences the great economic growth today.  In short, it is the new property created out of the human imagination (intellectual property-traditional property) that is recognized as having value and protected from arbitrary or capricious appropriation or by interests bent on misappropriating and using for value such forms of property and entitlements.
160. The more realistic and empirically sustainable idea of property, person, and community rests on the obvious datum that every individual comes into being in an ineluctable relationship with others.  These relationships constitute family, group, and ultimately State.  The individual thus comes into a social reality of community which includes the perspectives of the past, the present, and the future.  In the sense the individual’s personal ingenuity and productivity is not wholly atomized and completely distinct from the history and circumstance of the community that produced and nurtured the individual. 
161. Although individuals may ingeniously improve upon the intellectual product of the culture, their own ideas of property (what is mine and what is yours), indeed, the very perception of property, is that it is a construct in relation to others and to the political system which constitutes the community.  Sometimes these divergent stances stress the theory that one form of social organization is individualistic, while the other is communitarian.  But, it is difficult to imagine any society that is not both individualistic and communitarian.  In actuality, emphasis on individualism or community is both elements of the nature of social process.  In short, social interaction is characterized by patterns of both collaboration and conflict; thereby, it is cross-cultural social interactions that provide fluidity about what property and value has been and might be in the future.  This involves some notion of cultural expectations about line drawing and delimiting the value of things that are both demanded and shared by community members.
162. Property and especially traditional knowledge, as intellectual property, therefore is very much a human, social, political, and juridical construction.  Contrary to popular belief, the boundaries of property and the forms of its uses are dynamic, rather than, static.  This insight is nowhere more obvious than in the area of intellectual property.  Intellectual property is in the first instance a product of the human imagination.  The human imagination itself is influenced by the context and the relational dynamics of social process.  The fact that an idea of value exists in the mind of a Shaman or a graduate student in a modern university, does not convert the idea into property.  
163. In short, the “idea” is a necessary but not sufficient condition of society vesting the idea with the notion that it is of value, and may only be used or appropriated or enjoyed when given practical or concrete expression under limited conditions.  In this sense, intellectual property from an anthropomorphic perspective codifies the imaginative experience of tradition, defines that experience in concrete expression, and evolves, mutates and stimulates still other ideas and imaginations such that society continuously produces new and utterly novel forms of so called property.  What then are the boundaries of property, intellectual or otherwise?  A realistic assumption, although troublesome to many, is that property rather than being a vested or reified artifact, in fact will only constrain its forms and interests when the human imagination ceases.  And the human imagination will cease when human associations ultimately end.  This would seem to be the ultimate constraint on property.  In the sense, traditional knowledge is in fact the product of traditional techniques and epistemologies, as well as the imagination and it is no less valuable than the humdrum products of many scientists seeking to reproduce in camouflaged signs and symbols the ideas of others.
164. The idea that traditional knowledge is not property and does not carry value for indigenous communities is therefore utterly unsustainable in terms of history, in terms of jurisprudence and in terms of social science. It is a value whose currency is promoted by those who have misappropriated the intellectual patrimony of traditional knowledge and sought to exclusively monopolize the benefits of value added procedures and techniques, including marketing. The prime motivating force is profit and self-interest.  These practices are carried on the name of advancing knowledge in the respected fields, such as ethno-botany and economic botany.  It is done in the name of advancing science in the system of modern pharmaceutical research and the promotion of modern drugs as a pure commodity regardless of the broader value implications that it seeks to undermine or ignore.  
165. Often these acts are committed under the auspices of bioprospecting, a term tantamount to biopiracy.  Further acts are camouflaged in the name of biodiversity but frequently translate into the appropriation of what may be value in nature of biodiversity from this perspective; consequently indigenous communities are at the mercy of additional predators who can now exploit their lands for other commodities disregarding the integrity and diversity of the ecosystem.  Having abstracted what the prospectors think is all that is valuable from the people and the bio-diverse ecosystem, the entire ecosystem is now expendable, causing profound risks for the people who live in and depend for survival on these environments. When biodiversity together with genetic and human resources are allegedly exhausted, the weak incentive to protect the biodiversity ecosystem and the human community in it begins to erode. Energy and extractive interests bring in a new round of prospectors who may ruthlessly resort to methods of coercion to achieve access for these resources. The results are often threats to the survival of the community itself. 
G. Contemporary Legal Indicators for Protecting Traditional Knowledge

166. In 1993, a conference in Belagio, Italy considered the problem of intellectual property as currently constructed in national law and conventional international law (treaty law).  The outcome of this conference was the Belagio Declaration.  In the Declaration a clarification is provided of the assumption behind intellectual property law, stating “contemporary intellectual property law is constructed around the notion of the author, the individual, solitary and original creator, and it is for this figure that its protections are reserved.”
  This Declaration is appropriate as far as it goes, but in fact makes a grievous error.  It does not adequately reach the notion that patent law may be used to aid and abet a fraud, theft, and the widespread misappropriation of the intellectual property of others.  
167. In short, the tools in the system reflect not legal neutrality but a process by which a stranger may steal another’s property or knowledge, lodge documents in a foreign state, meet the limited requirements of that state’s foreign law and proclaim ownership worldwide.  It is precisely this legal technicality which creates a legal vacuum which facilitates the misappropriation of the intellectual property of others. The international regime appears to want to speed up the registry of patents without the inquiry as to its origin or possible shared originators. This is largely a current global debate about the proposed changes and supplementation of the Convention on Bio-Diversity, in particular Article 8[J]. There the debate is about whether a certification is a practical and effective pre-condition prior to filing for a patent. The misappropriator has an immense advantage in the sense that once the patent is filed and possibly approved in a distant state it is virtually impossible to challenge the patent holder for the violation of a trade or industrial secret, especially if the plaintiff is an indigenous group or community. Apart from any other difficulties, it is vastly expensive and beyond the reach of most indigenous communities to mount an effective challenge to the system at present. In addition, the patent law will rarely, if ever, demand that the entity registering the patent certify the origin of the idea and the related materials from which the patent is constructed.  
168. A team of researchers at the University of Florida, working with Shuar leaders, reviewed 3,000 patents of major pharmaceutical companies and could find no evidence of certification of the origins of the knowledge from which the patented organic compounds developed were registered.  Although the discourse on revising the Convention on Biodiversity (CBD) focuses on inter-alia the issue of certification, it is clear that should certification be mandated internationally, it will be hugely resisted by the small group of interests and States that have benefited enormously from stealing and/or misappropriating the intellectual product of inter-alia indigenous peoples.  The solitary owner assumption defies social reality.  This Petition, therefore, approaches the repudiation of the solitary owner assumption, by an explicit theoretical and sociological explanation of that nature of property, individualism, and community.  
169. The pharmaceutical companies generally maintain that it is extremely costly to isolate, develop, patent, and market an active ingredient or agent from biodiverse material.
  For example, it is claimed that the costs on average amount to over $800 million dollars to bring a medicine to the market.  The estimated period for such development is an average of 12 years.
  It should also be noted that the combined profit of the top ten pharmaceutical companies in the USA [2002 figures] are estimated at $35 billion dollars.
  The value of traditional secret knowledge of the Shuar statistically suggests that at the optimum 1 out of 2 items of traditional knowledge will lead to something of commercial and/or medical value, as earlier indicated.    
VIII. THE NOTION OF BIOPIRACY
A. The Evolution of Biopiracy from Traditional Definitions of Piracy
170. There is no international wrong so identified as biopiracy.  However, the process of bioprospecting has conventional elements of wrongful conduct universally recognized under different theories of liability in virtually all legal systems.  These elements include the intentional and sometimes fraudulent or deceitful appropriation of another’s property or interest and the use of that interest for the perpetrator’s personal benefit. 

171. Such conduct is deemed to be wrongful in both comparative law and international law.  Different legal categories often attach to such conduct and have different implications for the reach of either international law or municipal law.  From the perspective of international law, there is an obvious analogy to such wrongful takings or appropriations. 

172. First, one must clarify the terms universal jurisdiction.  In the past, focus has been less on the content of piracy, which is generally presumed to be a deprivation that is universally accepted as wrongful with the further understanding that such wrongful conduct may have criminal consequences in a system with no centralized mechanism of prescription, application, and enforcement. 

173. The first clarification is that the concept of jurisdiction is well understood in international law to refer to at least three different, often sequential forms of jurisdiction.  These are the jurisdiction to prescribe law, the jurisdiction to apply law, and the jurisdiction to enforce law.

174. In general, the jurisdiction to prescribe law will include the assertion of universal jurisdiction over conduct that in general occurs outside the conventional boundaries of state authority.  In the high seas, the conduct is piracy that is analogous to a form of a robbery with the intent to harm both the life and/or the goods of the victim.
175. The exercise of the jurisdiction to apply and enforce law is not the same as the jurisdiction to prescribe law.  The specific application and enforcement of the law concerning the wrong of piracy would involve other factors such as the competence to acquire control over the pirate and/or the goods that the pirate has appropriated.  

176. Today, the international system recognizes, as well as utilizes, the central distinction between the jurisdiction to prescribe on the one hand and the jurisdiction to enforce and apply law on the other hand. Thus, even if a pirate has clearly committed violations of the law of piracy the question that, prima facie, there is a violation of the norm of piracy derives its authority from the practice of States in the international system supported by the opinio juris sive necessitatis.  What distinguishes the rule of public international law in this context is that any authorized legal entity in the international system is vested with the competence and therefore the specific jurisdictional interests in the application of this norm using its processes of application and enforcement.  

177. In practice, the application and enforcement of human rights norms under treaty and custom is secured by the principle that a State is obliged to exercise its effective jurisdiction power to apply and enforce human rights law, or the State must extradite the defendant to a State able and willing to impose the appropriate human rights norms.  

178. In general, this distinction has compelling operational salience in practice because the international system is unevenly developed and therefore the specifics of the application and enforcement of international law remain de-centralized in significant ways. Thus, there is sufficient international coherence in the development of the norms that are to guide conduct and to underline conduct that may seriously impact negatively on global inclusive interests.  A small category of identifiable expectations have coalesced around the prohibition, enforcement, and possible punishment of certain forms of conduct deemed to be universally wrongful, for example, piracy, slavery, genocide, torture, virulent racism such as apartheid, and egregious war crimes violations. 
179. It will therefore by readily acknowledged that in public international law we have classes of wrongful conduct, some forms of which are often assumed to be universally proscribed leaving to the exigency of state practice issues of specific application and enforcement. On the other hand, there are emerging norms of wrongful conduct that do not necessarily reach the level of deep moral depravity but nonetheless achieve the status of emerging customary international law.  

180. The development of these norms may overlap with existing categories of universal wrongs as they may overlap with areas that identify conduct that is clearly wrongful and that indicates significant expectations in law both on the international plane and within domestic legal systems. 
181. When rules emerge from State practice they frequently include rules that are already well developed in terms of internal legal culture.  It is not well recognized that rules covering virtually every field of law have a trans-state or transnational aspect to them. Thus, the concept of jurisdiction to prescribe in international law and the concept of jurisdiction to assert State interests over ordinary problems of multi-state salience have overlapping and complementary functions in protecting the rule of law and legal interests in the global environment. 

182. Today, we sometimes weaken the rigid line between so-called public and so-called private international law.  More and more, state practice reflects the reality of transnational law making.  In reality, both the public and the private components of international law making are clearly complimentary and indispensable to each other. 

183. It is this insight that permits us to provide appropriate rule of law protections for obvious wrongs in the international environment.  The world of globalization and modern communications technology involves complex forms of international coordination as well as strong expectations of decentralized responsibility for upholding the rule of law.  
184. Piracy emerged as a result of increased international commerce and trade and the problem of piracy threatened international commerce and communication.  All States had an interest in preventing and punishing conduct falling within the definition of piracy iure gentium.
  
185. The concept of piracy in law has a core substantive framework of the nature of the wrong with this exception: that the wrong happens outside the conventional boundaries of the State, for instance on the high Seas.  Thus, the particular wrong was a wrong because the elements were clearly recognizable as wrongs in any legal culture having some idea of rule and law.   It also had the quality of being recognized as wrongful by all other political bodies, which were all vested with the competence to apprehend, try, sentence, and convict pirates. 
186. However, a wrong which is universally recognized as such does not necessarily have to meet the universality criteria from a jurisdictional point of view.  What it must and should meet is the element of State practice that identifies and defines the wrong; demonstrates that the nature of the wrong is sustained by identifiable international authority and that the global system, however decentralized, is able and willing to prescribe, apply and enforce it.  

187. We therefore respectfully submit that the concept of a wrong inherent in the prohibition of piracy historically has elements of trans-State jurisdictional concern as well as trans-State capacities to apply and enforce the law relating to wrongs closely analogous to piracy and sustained and clarified in current law and practice at all levels.   
188. We commence our analysis in this context with the legal wrong of universal salience: piracy. Piracy has the element of the wrongful taking [robbery] which happens beyond the nation state, in effect on the high seas, and which is proscribed and punishable universally as a matter of customary international law.

189. Piracy is the first crime to have been subject to universal jurisdiction.  Pirates have been traditionally considered hostis humani generic, the enemy of all mankind, subject to universal jurisdiction since the 17th century as a matter of customary international law.
190. Universal jurisdiction over piracy can be found in Article 19 of the 1958 Convention on the High Seas and Article 105 of the 1982 UN Convention on the Law of the Sea, as well as the general principles of customary international law. 

191. Under the High Seas Convention and the Law of the Sea Convention, piracy has been defined as “any illegal act of violence, detention, robbery, or any act of deprivation committed for private ends on the high seas without lawful authority, done animo furandi, and in the spirit and intention of universal hostility.”
192. The core elements of piracy involve acts recognized as clearly unlawful, including, deprivation using violence, apprehension and detention using force or violence, as well as any act of deprivation for private ends.   It will be apparent that the broad and accepted definition of piracy therefore includes any unlawful deprivation of another’s property, or personal interests and liberties, for private gain. 

193. This latter category is serviceable as a foundation for international deprivations that are unlawful and which deprivations appropriate goods and interests of value to the victim. In this sense, one element of piracy is very ordinary.  It is no different to many of the civil remedies involving actions to retrieve one’s property or interests that are unlawfully appropriated.  

194. In international law, one of the most powerful and widely used principles of deprivation of another’s property or interest deals with the international law of takings.  The expropriation of foreign interests and foreign investments, done overtly or covertly, gives rise to powerful assertions that international law protects such property and interests.  
195. The norm is the well understood norm of international law which holds that such takings which may be a lawful exercise of authority, may nonetheless be challenged if the compensation is not prompt, just, and adequate, or that the taking itself is not for a public purpose. 

196. The Sabbatino case involved the government of Cuba expropriating a consignment of sugar belonging to corporate interests. Those interests claimed the right to the sugar or the proceeds in the domestic courts of the USA.  The technique used is that of so called “hot goods jurisdiction.”  This entails filing an in rem action in the jurisdiction where the property or the proceeds are and litigating ownership in that forum and not the place where the unlawful taking occurred. 
197. This practice was widely used against, for example, the government of Chile, when it was alleged that the Chilean government had unlawfully expropriated copper interests.  
198. Currently, the multi-national corporation Exxon has threatened to file an in rem action against the government of Venezuela and the State oil authority.  According to Exxon, the government renegotiated its concessionary oil rights in Venezuela on the basis of imposed terms that were essentially practical or creeping forms of unlawful expropriation in violation of international law.
  
199. The “hot goods” issue is a paradigm of how unexceptional it is to protect economic interests by international law across State and national lines.  The wrong is identified and the property is located and the location of the property provides the local municipal court with their basis to adjudicate the legal rights of the parties.  This analogy is applicable to several other critical areas of modern international commercial law, including intellectual property law and trade secret law.   

200. This Petition submits as a firm foundation for the development of a distinct category of deprivations of economic interests and patrimony involving a wide variety of applications, including the traditional knowledge of indigenous people.   
B. The International Wrong of Piracy and its Broader Applications in International Law

201. Today, internationally piracy is a wrong and a crime recognized universally.  International law does not necessarily make a radical distinction between wrongs that are criminal or civil in the sense that the wrong may be subject to law from a civil prospective or indeed a criminal prospective. The central point is that piracy is a universal wrong.  It established its legal pedigree in the 19th century and continues to be prohibited conduct on a universal basis in international law. 
202. There is vigorous literature dealing with the appropriation of traditional knowledge in terms that are clearly wrongful from the perspective of the important elements constituting the international wrong of piracy.  Thus, writers analogize the deceptive and fraudulent appropriation of traditional knowledge and its transportation across international boundaries as constituting a wrong that is analogous to piracy. 

203. The analogy to piracy has been strongly developed and vigorously asserted in the context of inter-alia online piracy, which includes online piracy and the cross border appropriation of a wide spectrum of products produced through the prism of intellectual property. 
204. Piracy is recognized as customary international law.  Piracy is rigorously asserted as containing elements that are convincingly analogous to the new forms of piracy of intellectual property. It is a convincing juridical analogy to describe the wrong involved in the misappropriation of traditional peoples’ knowledge in violation of fundamental principles of consent, agreement making, as well as deceit and fraudulent practices.   It is appropriate to elaborate on the international wrong of piracy itself and its international jurisdictional reach. 
205. The term “piracy” as traditionally limited to the high seas, has evolved to encompass not just acts at sea but also now encompasses activities such as the illegal purchase of goods via the internet (online piracy) and the illegal purchases of biological plants (biopiracy).  Thus, in addition to the piracy concepts unlawful taking of property, the taking has jurisdictional implications that are clearly international and universal.  This aspect of piracy as well as online piracy have similar jurisdictional/spatial dimensions. 
206. Consider what is called online piracy: online piracy has all the core elements of the international wrong and in the USA is recognized as illegal and vigorously prosecuted both inside the USA and abroad. 
207. The global reach of the legal control and regulation of this form of piracy is indicated in the global copyright protection.  The beginning of global copyright protection occurred with the Convention for the Protection of Literary and Artistic works [hereinafter Berne Convention] in Berne Convention, in 1886.

208. Ten countries initially attended the convention “with the objective of protecting copyrights between their respective boundaries.”

209. After its adoption in 1886, the Berne Convention was revised several times, most recently in 1971 in Paris, to respond to new technological developments such as phonography, photography, and television.

210. In 1961, the International Convention for the Protection of Performers, Producers and Phonograms and Broadcasting Organizations was signed in Rome.  This convention was important because it allowed producers of phonograms to enjoy the right to “authorize or prohibit the direct or indirect reproduction of their phonograms.”

211. The rights of phonogram producers were further protected against unauthorized duplication in the 1971 Geneva Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms. 

212. The World Intellectual Property Organization [WIPO] is a specialized agency within the United Nations.  The Convention establishing the WIPO was signed at Stockholm on July 14, 1967.  Its purposes are to protect intellectual property throughout the world by encouraging the collaboration of international organizations and states and to ensure administrative cooperation among the Unions.  

213. The WIPO produced two treaties at that conference—the WIPO Copyright Treaty [WCT] and the WIPO Performances and Phonograms Treaty.

214. The Berne Convention was further updated and clarified by an attached agreement to the WCT, which states that “reproduction” rights, as set out in the Berne Convention, apply fully in the digital world. 

215. Online music piracy touches on such issues as privacy, copyright infringement, property rights and the evolution of digital media.  Many different Congressional committees are now addressing online music piracy.

216. Internet piracy is the downloading or distribution of unauthorized copies of intellectual property such as movies, television, games, and software programs via the Internet.  Illegal downloads occur in many forms including file sharing networks, pirate servers, websites and hacked computers.  Each file posted on the Internet can result in millions of downloads.  Hard good pirates also use the Internet to sell illegally duplicated DVDs through auctions and websites.

217. One example of online music piracy legislation is H.R. 2517, the Piracy Deterrence and Education Act of 2003, which is being considered in the House Judiciary Subcommittee on Intellectual Property, Piracy Deterrence, and Education Act of 2003 (introduced in the House), was introduced to enhance criminal enforcement of the copyright laws, educate the public about the application of copyright law to the Internet, and clarify the authority to seize unauthorized copyrighted works.  

218. Online piracy is the unauthorized uploading of a copyrighted sound recording and making it available to the public, or downloading a sound recording from an Internet site, even if the recording isn’t resold.  Online piracy may now also include certain uses of “streaming” technologies from the Internet. 

219. On February 12, 2002, Hilary Rosen testified at a Senate Foreign Relations Committee regarding piracy in various parts of the world and how it undermines the stability and growth of United States entertainment industries, affecting not only United States creators and jobs, but also robbing other countries of much needed foreign investment and cultural and economic development. 

220. It is recognized that the term “music piracy” refers to the illegal duplication and distribution of sound recordings and is made up of four specific categories.  The four categories all share a common underlying notion, which is the unauthorized use, duplication, and exploitation of individuals’ or groups’ ideas and creations without compensation to the victims.
221. In practice, it has been convenient and apt to describe a number of specific forms of the deprivation of property interests for private gain as piracy which is analogous to the deprivations which constitute the traditional wrong of international piracy. Thus, the piracy analogy provides descriptive power and definitional strength to specific wrongs that happen across State and national lines and which the international community seeks to vigorously enforce. These include as before mentioned, protecting music, cultural artifacts, online movies and games, software, digital media and other artistic and literary works.  

222. These works are a form of new property and economic interests.  As a consequence they bear a striking analogy to forms of knowledge generated by traditional nations and which are recognized to have real value for medicine and pharmaceutical research.  This Petition submits that the piracy analogy as it is conventionally applied is appropriate to protecting these forms of interests.  This Petition submits a fortiori that the analogy is also compelling in the context of protecting the trade secret rights of traditional people in traditional knowledge.  
223. As such, it reasonably follows that since the concerns for these sets of victims are essentially the same, they all should be afforded the same level of protection.  Without such protection, as has historically been shown, the detriment to the indigenous people and their countries are equal to, if not greater than, the damage suffered by the USA entertainment industries and others. 

224. This summary of the evolution of the legal concept of piracy, as it evolved by analogy to become an indispensable foundation stone for the protection of intellectual property by treaty and custom provides a compelling foundation for the establishment and recognition of the legal wrong of biopiracy.  The classic idea of piracy on the high seas has by analogy evolved to the vast domain of intellectual property loosely tied to online piracy and related matters and it would be completely unexceptional to extend the theory of piracy liability to traditional knowledge. 
225.  The Berne Convention codifies principles that we submit are logically applicable to the evolving notion of biopiracy.  Moreover, the Berne Convention itself indicates that the conceptual basis provides an effective justification behind the legal policy of protecting indigenous nations from the deprivations of biopiracy.   The conceptual basis behind the legislative protection of Internet, music, and software piracy provides a compelling foundation, which may be logically applied to the protection of traditional knowledge from biopiracy.
C. Biopiracy as a Wrong in Conventional International Law and Customary International Law
226. The North American advocacy group named Action Group on Erosion, Technology, and Concentration [ETC] initially coined the term “biopiracy.”  The term was implemented to encompass the practice of corporations from developed countries misappropriating, claiming ownership of, and otherwise taking unfair advantage of indigenous peoples’ knowledge and bio-cultural resources.

227. Biopiracy stems from two distinct words: biological and piracy.  A common definition for biopiracy is the illegal appropriation of life, meaning micro-organisms, plants, and animals, and the traditional cultural knowledge that accompanies it.
  

228. The Oxford English Dictionary defines biopiracy as “bioprospecting, regarded as a form of exploitation of developing countries.”
  Thus, the ordinary meaning of the term now includes the process of bioprospecting and the concept of wrongfulness indicated in the term exploitation and the concept of unfairness included in the terms developing countries.  Thus, the ordinary sense of the term biopiracy is broad enough to encompass all the legal elements of the evolving tort of biopiracy as we have described it.  
229. Traditionally, there existed a disconnect between the definition of piracy and the acts of piracy, but the definition of the verb “to pirate” is seen to be a closer fit because of the inherent notion of unauthorized appropriation and theft as the underlying evils of biopiracy.

230. The classic case of biopiracy was the case study of the Rosy Periwinkle, a plant native to Madagascar.  An American firm, Eli Lily, became interested in the Rosy Periwinkle because of its traditional use as an anti-diabetic.  Eli Lily isolated two alkaloids, which were believed to hold cancer fighting properties.  Eli Lily was granted a patent for isolating the alkaloids and during the duration of the patent made hundreds of millions of dollars from the Rosy Periwinkle.  The Madagascaran people allegedly received no compensation.
 

231. After the case of the Rosy Periwinkle, the notion of benefit sharing was introduced as a means of protection for the indigenous people and traditional knowledge.

232. Despite the implementation of the new benefit sharing laws, there is evidence that only a small percentage of the various corporations’ profits are being given to the nations from which the resources were derived.  

233. This Petition submits that biopiracy is a wrong in violation of international law.  Specifically, we submit that biopiracy is a wrong in customary international law and that it meets all the strict standards by which a customary international law rule is established in the international system. 

234. Customary international law is not a static legal doctrine.  It is a dynamic part of the process of how international law is made, applied, and enforced.  The critical element of a customary international law rule that must always be carefully evaluated is that it is thought to be a non-consensual rule of international law.  That is to say, it is not a rule that derives from a specific agreement by a States’ party.  
235. Contemporary knowledge of the relationship between the law and communication stresses the notion that although the sovereignty of the State remains a central component of international law making, it is not exclusive and indeed it is not esoteric evidence that any aspirations to State exclusiveness in the international legal environment has been the dominant feature of the international legal system.

236. Indeed, the very roots of modern Euro-centric international law, which it has been claimed by western scholars, has been exclusively the product of the agreement making process between European sovereigns has been shown to be false.  The rules that were evolved from the treaty-making process involved not only European sovereigns but overwhelmingly third world sovereigns as well. Thus, the assumption that international law was a matter of purely state consent in treaties has never been a worthy claim in modern international law.

237. Central to the process of creating customary international law is the notion that the ostensible rule must be articulate, and clearly understood.  That rule must carry with it certain classical indicia that go to the establishment of a non-consensual rule of international law.  The central elements are the articulation of State practice, the objective evidence of such practice, the specification of the specific elements of customary international law, elements that would include such issues as tradition and time, uniformity and consistency, as well as the idea that the rule is a rule of general universal application.  The statute of the International Court of Justice specifically talks of customary international law being “a general practice accepted as law.”
  The central legal doctrine behind this criterion is the notion that the accepted as law clause involves the opinio juris sive necessitatis.
  
238. It is quite clear that the central doctrine of piracy, which was generated partly by agreement, and from agreement, generated expectations of universal applicability, carries with it the imprimatur of at least an element of duration.  With regard to uniformity and consistency, the doctrine as it has evolved through analogy to other areas of international concern has carried the core elements that involve a universally agreed upon standard of wrongdoing.  
239. This includes robbery, and stealing another’s property in the context in which there is not simply a single sovereign concern but a general international concern.  Thus, the concepts we deal with capture the generality of a rule of customary international law, however formulated, or however extended through analogy keeping faith with the core principles of wrongdoing.  
240. We can now specifically look at the analogical extension of the central doctrines of piracy to the issue of biopiracy.  The critical question here must analytically be seen in terms of how expectations of what is lawful and unlawful are established in general international law.  The emergence of a soft law of biopiracy emerges from the core foundations of piracy doctrine in international law as well as from the emergence of national, regional, and international norms encoded in a multitude of treaties.  
241. The two together have generated enhanced expectations about the incremental expansion of the piracy doctrines from ships to planes, to other vehicles, to electronic and cyber products, and to intellectual property and thus to the intellectual property of traditional peoples on a universal basis.  
242. The central element in the context of seeking to ground the customary international rule prohibiting biopiracy, therefore, is to recognize who the instruments of international law making are.  These include specialized regimes within the Inter-American system, the human rights regimes in multiple regions of the world, spear-headed by the work of the International Labor Organization, United Nations Economic Social Cultural Organization, the World Trade Organization, as well as specific and near-universal legislation and domestic decision making within States which protect the new forms of intellectual property through areas such as trade secret law, etc.  Thus, when we contextualize the emerging legal norm of biopiracy we see that it carries a powerful imprimatur of the most important participants in the international law making process in the world community.
243. This Petition now addresses the question of the prescriptive content of the norm or rule.  Is biopiracy definable in terms that are prescriptively precise and sufficiently general to have the form and structure of a prospective rule of law?  Biopiracy may be effectively defined; biopiracy is conduct that targets the traditional knowledge base of a society with the intent of wrongfully misappropriating intellectually valuable traditional knowledge from traditional communities by fraud, deceit, theft, and malicious procedures.  
244. The wrongful appropriation of such knowledge is used to produce and distribute products of economic value for the sole gain of the bioprospectors or their principals and/or agents.  The wrongful conduct constituting biopiracy is conduct that is universally prescribed by custom, legislation, treaty law, and by general international law.    
245. The second component of the rule is whether it carries any international authority imprimatur.  It is quite clear that no State and no reputable private sector entity would refute the principle that prohibiting theft, fraud, deceit, as the mechanism of stealing the intellectual product of another person or community is simply morally reprehensible.  
246. Thus, the very content of the norm and its widespread adherence in law at all levels from the international to the customary norms of the indigenous communities themselves, established the principle that the norm of biopiracy is supported by a powerful authority component inherent in the nature of the norm itself.  Other components of authority supplemental to this include the fundamental policies that protect intellectual property from theft and misappropriation and such fundamental policies find support in the human rights dimension of property.  
247. The final component of the prescription that outlaws biopiracy is whether it may carry any expectation of practical application.  To the extent that powerful actors on the international scene intimately involved in biopiracy strenuously prevent the actual processes and outcomes from being generally accessible, international law remains somewhat weak on the issue of enforcement.  However, weak enforcement at all levels does not mean that there is no expectation of enforcement at all.  It is precisely because there is a strong expectation of enforcement that strenuous efforts are made to make enforcement difficult.  For example, indigenous communities get little or no legal assistance from their own States to litigate their lawful claims against bioprospectors and other economic ‘hit men.’  
248. In addition, there seems little desire to provide indigenous communities with the practical legal assistance needed at the international level to appraise their claims and to intercede on their behalf in terms of the multiple methods of dispute resolution indicated in Chapter 6 of the UN Charter.  This does not undermine the fundamental principle that the expectation of enforcement with regard to biopiracy, like other forms of piracy, is strong and that strength is sufficiently compelling to provide the rule of customary international law of biopiracy with its firm juridical placement as a critical norm of world order in international law today.  
249. Finally, there exists a clear and well-understood fundamental norm in international law that outlaws biopiracy, and that norm is well understood by the critical target audience in the international community.  That target audience specializes in international trade matters.  Another universe of the target audience is the victims whose intellectual property is being stolen.  Third, there is the community of strategic operators who are the operative ‘hit men’ and who devise methods of deception.  Finally, there are the major organizations, interests, and sometimes governments who orchestrate public relations campaigns to present themselves as the benevolent saviors of mankind, while they depreciate the fundamental rules of the system that they themselves benefit from.
IX. BIOPROSPECTING TURNED BIOPIRACY IN THE SHUAR NATION
250. Similar to biopiracy, bioprospecting is “the exploration, extraction and screening of biological diversity and indigenous knowledge for commercially valuable genetic and biochemical resources.”
  
251. Bilateral bioprospecting agreements are sanctioned by the multi-lateral Convention on Biological Diversity [CBD].  

252. In many cases, commercial bioprospecting agreements cannot be effectively monitored or enforced, and as a result the indigenous populations forfeit their control over such resources.  Bioprospecting amounts to little more than legalized biopiracy.

253. The Oxford Dictionary correlates bioprospecting and biopiracy by defining biopiracy as “bioprospecting, regarded as a form of exploitation of developing countries.”
 
254. An NIH Report on Biodiversity illustrates the importance of biodiversity.  Tom Lovejoy analogized this importance to human knowledge stored in books.  He argues that like books, living species represent a kind of memory, which is a cumulative record of millions of years of evolution.  Each species encounters various biological problems in their evolution, just like humans, and these biological problems are evident in the structure of the molecules, cells, and tissues that exist today in the organism, which has enabled its survival.  Thus, this natural library offers a vast library of solutions to our many environmental, health, and economic problems.

255. Developing countries are home to a large number of diverse flora and fauna that yield active ingredients in prescription drugs.

256. As a result, pharmaceutical corporations and biotechnological companies are exploring the developing world’s rich forests, fields and waters, in hope of finding patentable and profitable products. One quarter of all prescription drugs in the United States contain an active ingredient from plants
, while 70% of all new drugs introduced in the USA in the past 25 years have been derived from natural products.

257. Approximately 50% of all anti-cancer drugs since 1960 have been derived from plants.  While Taxol, which comes from the bark of a Pacific Yew tree, is one of the leading cancer fighting drugs today,
 25% of anti-cancer drugs come solely from the rainforest.
         
258. The Shuar territory is one of the most biodiverse and pristine parts of the global ecosystem.  The Shuar territory is said to contain some 15-17% of all plant species of the surface of the earth.  The Shuar territory is identified as a global biodiversity hotspot due to the concentration of plants in a relatively small surface area.
   

259. The Shuar have a 4,000-year history of developing and preserving indigenous plant knowledge for many purposes including healing.  It is well known today that in the field of ethno-botany, the traditional knowledge of the Shuar is invaluable for targeting plants and plant-combinations which provide new and diverse compounds which, when further researched, produce medical and/or commercial consequences of substantial market value.  

260. The result is that the Shuar have been a constant target of prospectors.  
261. The Rural Advancement Foundation International confirms that random testing of plants has a success rate of 1 in 10,000 in finding a valuable active ingredient.  However, if testing is combined with local Shamanic knowledge, the success rate can be improved to about 1 in 5,000, or 1:2 ratio.
  

262. The traditional knowledge of many indigenous communities is a knowledge that is generally preserved, cultivated, and transmitted to future generations of traditional knowledge specialists in the community.  Shamans spend years cultivating their knowledge of the 10,000 plant species in the rainforest in an effort to learn how to combine the most innocuous plants to treat various ailments.
 
263. The training of a Shaman involves rigorous and arduous methods. The training is partly spiritual, partly psychological, and partly material.  A trained Shaman has tools to diagnose the spiritual, psychological and material root of the patient’s problem.  The Shaman’s diagnosis must generally account for multiple factors to determine what is required to relieve the suffering and cure the patient. An important tool at the disposal of the Shaman is the knowledge of what in the natural available eco-system may facilitate the diagnosis of the patient’s problem and how to treat it.  
264. Shamans hold an unusually deep understanding of plants and available natural resources of the rich bio-diverse ecosystem of the rain forest.  They know what plants, barks, and other life forms are of important medical value in the sense of material insight, psychological insight, as well as spiritual understanding.  The material medicines are often combined with insights into the psychological foundations of dysfunctions, sometimes described as energy dysfunction or the unequal distribution of energy in the patient generating the symptoms and effects of certain kinds of illnesses. 
265. Some of the plants or plant combinations are intense in their impact on the human physiology as well as on the mind.  In the control of an untrained person, these medicines can do serious harm or even kill a patient.  It is for this reason that the entire process of training a Shaman requires enormous sacrifices and the extensive discipline as well as commitment.  This includes recognition of the value of this traditional knowledge. This knowledge is also part of the very definition of the roots of cultural identity and social solidarity.  The values of traditional knowledge are not casually acquired or irresponsibly distributed.   The knowledge is effectively a professional secret.  The transfer of this aspect of culturally sensitive and valued knowledge is structured to effectively inform the future generations who would define ultimately the survivability and well-being of the community. 
266. It is correspondingly a tightly controlled and critical aspect of traditional secret knowledge.  It follows that in the Shuar community, Shamanic knowledge is powerful and highly valued.  It is carefully nurtured and distributed only to those who are accepted as trainees for the future.  Such acceptance requires the trainee to be committed, serious, responsible, and capable of experiencing great mental and physical deprivations to strengthen the mental and spiritual faculties for effectively becoming a community Shaman healer.  It is for this reason that it has been so difficult for bioprospectors and fly-by-night opportunists to acquire a full and coherent account of the Shuar traditional store of knowledge.  The bio-prospectors who seek to acquire such traditional knowledge using fraud and deceit would certainly compromise the trade secret value of traditional knowledge but in a complex manner. The bio-prospector would assume that a crude, stealthy appropriation of such knowledge is optimal knowledge and thus exhaust the value of such knowledge in commercial and/or therapeutic terms. In fact, the knowledge acquired may be very shallow and further research may misunderstand and depreciate its important value to science, or indeed its optimal commercial values and uses.  
267. Bioprospectors who misappropriate the Shuar knowledge work on the erroneous assumption that each plant does one simple discreet thing, be it medical, cultural, or economic.  In fact, the Shamanic knowledge is not static.  The Shamans work continually at improving the depth of psychological and spiritual insight into the inner nature of plants and related items of the resources of the rain forest. Thus, Shaman practice is in part about traditional knowledge Shamanic epistemology. This epistemology is continuously broadened and shared with other qualified Shaman to respond to the practical problems that Shuar experience living in the rainforest.  For example, the Shaman may use several plants in complex combinations to produce an exponential range of possible therapeutic values.  This is another reason that Shamanic knowledge is regarded as a secret and this secret is transmitted only to those who are qualified, or who are in training or who themselves are engaged in broadening the boundaries of the knowledge base of the Shaman profession.  
268. With the aid of traditional knowledge, the period from plant identification, experimentation, extraction, testing of active ingredients, patenting, and marketing is radically reduced.  At the turn of the century, revenues from plant based drugs were 15 ½ billion dollars. In the mid 1990s, revenues from plant-based drugs accompanied with traditional knowledge was 43 billion dollars.
 
269. In 1983, no American pharmaceutical manufacturer was involved in researching the agents found in plant species in hopes of finding a drug.  In 2007, over 100 pharmaceutical companies, including Merck, and even federal agencies like the NCI, are engaged in plant research.
    
270. Most corporations do not directly engage in bioprospecting, but instead work through intermediaries.  Intermediaries can be private companies who collect and sell biological products, or non-governmental and non-profit organizations like scientific research institutes, botanical gardens, and conservation/environmental groups.  
271. The Convention on Biodiversity [CBD], in particular Article 8 (j) is an important but unfulfilled effort to provide a more effective legal regime to protect indigenous people against the deprivations of bioprospecting.  The CBD does not begin to address the problem of biopiracy itself, therefore it is an inadequate response to the problem of biopiracy.  The negotiations concerning the relevant articles have been ongoing for an extended period, although the reports provide no effective case studies of how bio-prospecting works, or the prospect that it might constitute in some of its forms an actionable international wrong and a human rights violation.    

272. The most promising outcome of the discourse on biodiversity has been an effort to provide guidelines on the issue of access to genetic resources and the fair and equitable sharing of benefits.  The central weakness of the guidelines is the non-recognition of the notion that unlawful deprivation drawn from trade secret law, the law of piracy, and modern analogous forms of piracy, receive no mention whatsoever.  Does this mean that the entire process of clarifying, in particular Article 8 (j), but also Articles 10 (c), 15, 16, and 19, is to be consigned to the domain of non-enforceable moral norms?  

273. The guidelines provide, at a minimum, recognition that there is something in the nature of a wrong that is to be protected.  The wrong that it specifies by implication, namely wrongful unscrupulous access and the expropriation of property without compensation are consigned to the domain of moral, non-enforceable, illusory rights.  Does this mean that the entire process of the biodiversity convention provisions by implication negates all pre-existing rights under international law?

274. It is possible that the provisions should be construed as not lex lata but de lege ferenda.  The current outcomes of the negotiations on biodiversity at least implicitly acknowledge that there are clear concerns about access.  This Petition submits that there is morally implicit in this discourse, the idea that deprivations by fraud, deceit, and naked thief and deception cannot be reconciled with the moral minimum indicated in the Bonn Guidelines.  That indirectly the process recognizes that wrongs are inappropriate is itself an extremely important addendum to the discourse. It cannot be construed to violate the basic legal rights of those who have been victimized by biopiracy in the past. 
275. Similarly, issues of access involve forensic issues of certification and registration and underscore the problem that without legal requirements, deception and theft and the wrongs of biopiracy continue to occur to the detriment of the victims. 

276. The other important principle that emerges from the discourse concerning the Convention on Biodiversity is the recognition that the traditional intellectual property interests are an item of value and are property for the purpose of modern international law.  The word “benefit” may imply that whatever is given is a gratuitous obligation rather than an obligation that requires bonafides in the nature of the relationships and the valuation of the goods taken or appropriated. 

277.  Presently, the international system does not have a mandate on certification, so that the knowledge can be traced back to the original generator of it.  The consequence of this lacuna has been that world-famous institutions have deemed it their inherent right to appropriate traditional knowledge by whatever means they seem fit and benefit exclusively from it. 

X.  THE UNITED STATES OF AMERICA’S AIDING AND ABETTING ACTS OF BIOPIRACY
A. The Crime of Aiding and Abetting

278. An aiding and abetting claim is not brought against the primary party who committed the wrong in violation of international law, but rather is brought against the party who gave aid and assistance to the primary wrongdoer.  An aiding and abetting claim extends liability beyond the primary wrongdoer to a third party who is responsible for assistance in the violation of international law. 

279. Aiding and abetting is an ancient doctrine in criminal law.  In the United States, there is a general aiding and abetting statute, 18 U.S.C. § 2, that encompasses the crime of complicit liability.  In the international arena, aiding and abetting has been recognized by numerous tribunals and international treaties.

280. The Statute of the International Military Tribunal, which tried the Nazi war criminals, stated that leaders participating in the formation of a common plan to commit any crime are responsible for all acts performed by any person in execution of such a plan.  Allied Control Council Law No. 10, which was used to try the German war criminals domestically, created criminal liability for those who were connected with any plans or enterprises involving the commission of the crime.
281. The Statute of the International Criminal Tribunal for the Former Yugoslavia, ICTY STAT. art. 7 (1), and the Statute of the International Criminal Tribunal for Rwanda, ICTR STAT. art. 6 (1), also establish criminal liability for people who plan, instigate, order, commit or aid and abet in the planning, preparation or execution of a crime.
282. The statute for the ICC says a person is criminally liable if the person “for the purpose of facilitating the commission of a crime, aids, abets, or otherwise assists in its commission or its attempted commission, including the providing for the means of its commissions,” or if the person “attempts to commit such a crime by taking action that commences its execution by means of a substantial step.” 
283.  Therefore, according to the ICTY, ICTR, and ICC, it is generally recognized that aiding and abetting exists if a person has engaged in direct and substantial assistance.  While the assistance must be substantial, it does not have to constitute an indispensable element.  The ICTY states that participation in a crime is substantial to meet the requirements of aiding and abetting if the crime most likely would not have occurred in the same way if the actions of the aider and abettor were not present.    
284. These notions of aiding and abetting defined by the various ad hoc tribunals, along with the other international entities, can be extended to the United States’ assistance in the misappropriation of the Shuar traditional knowledge.  Without the United States’ funding of bioprospecting in the form of the Foreign Assistance Act, USAID and NYBG would not have collected the ethno-botanical plants from the Shuar in the same manner as they did, or would not have been able to collect the plants at all due to lack of funding for such criminal acts. 
B. The United States’ Funding of Biopiracy via The Foreign Assistance Act

285. The United States has aided and abetted USAID and NYBG in the commission of misappropriation of traditional knowledge and botanical plants via the Foreign Assistance Act. 

286. The Foreign Assistance Act [FAA] was originally passed by the USA Congress in 1961.  However, since 1961, the FAA has been amended to include Public Law 99-529, Public Law 101-167, and Public Law 101-513. 
287. The Foreign Assistance Act [FAA] requires the USA to:
A. Take a leadership role in policies relating to natural resources and environment

B. To cooperate with developing countries to achieve environmentally sound development

C. Provide support to developing countries for educational efforts, research and other activities designed to expand knowledge of the tropical forests

D. Authorizes the President of the United States to give assistance to developing countries to preserve biological diversity, and
E. Authorizes any United States government agency to achieve the goals of the FAA.

288. Public Law 99-529 (100 Stat. 3010) enables the United States to expand its efforts to protect biological diversity and authorizes USAID to cooperate with other agencies, including the United States Fish and Wildlife Service, the National Park Service, the Forest Service, and the Peace Corps.
289. Public Law 101-167 (103 Stat. 1225) promotes the increased use of resources for training in biodiversity and requires USAID and the National Scientific Foundation to fund international biodiversity programs.

290. Public Law 101-167 was signed November 21, 1989 by the aforementioned FAA and its subsequent Public Law amendments, the United States has directly or indirectly aided and abetted in the commissions of wrongs in violation of international law.  These wrongs were committed by USAID and subsequently NYBG in misappropriating the ethno-botanical organisms along with the accompanying traditional knowledge from the Shuar Nation.  The FAA’s explicit authorization of funding bioprospecting has indirectly authorized biopiracy. 

291.   USAID and NYBG, under the auspices of “developing biodiversity programs” and “providing support to developing countries for training programs and educational efforts” fraudulently engaged in acts of biopiracy, in violation of international law. 

C. Pharmaceutical Companies’ Access to the Shuar Traditional Knowledge
292. Under the auspices of the FAA, the USA via USAID has directly or indirectly aided and abetted NYBG and Bennett in the commission of wrongs in the form of misappropriation of traditional knowledge and ethno-botanical plants.

293. The USA is involved in numerous bioprospecting agreements throughout the world in its quest to treat cancer and AIDS.  In one year, the NIH spent $60 million dollars on biodiversity-related research and the development of medical products from the natural world.  The NCI is the NIH’s primary agency for cancer research, and has some 50,000 plant specimens from 30 tropical countries in its Natural Products Repository.

294. The NCI started a collection program in 1986, in order to collect plants and marine organisms from tropical and sub-tropical regions of the world.
 

295. The NCI’s plant collections are obtained by three main contractors:  The University of Chicago (for prospecting in Southeast Asia); The Missouri Botanical Garden (for prospecting in Africa); and The New York Botanical Garden (for prospecting in Central and South America).
  
296. In theory, the collection program is supposed to collaborate with local scientists in the regions where the collection takes place and NCI is supposed to conduct training workshops, deliver lectures, and give a limited amount of funds to aid the host country’s scientific development.
  The Shuar received none of this. 

297. The NCI has numerous bioprospecting agreements, including one with Ecuador.  

298. Through the Foreign Assistance Act, USAID received funds from the USA government to promote biodiversity programs.  Essentially, USAID was free to distribute those funds however it chose.

299. USAID grants via inter-agency agreements funding to NYBG, a private entity, in its bioprospecting projects. 

300. Through Bennett and under fraudulent pretenses, NYBG obtained over 500 plant specimens from the Shuar Nation and appropriated the traditional knowledge correlating with each plant.
301. The reports Bennett sent to USAID were passed along to the NIH and then via intra-governmental venues passed onto NCI which allowed only private pharmaceutical companies with special arrangements to access the reports on the repository.  Pfizer, Merck, and Monsanto are the three companies that have access to the repository to engage in testing, patenting, and marketing.  In exchange for this access, Merck and Pfizer donated $350 million dollars to NYBG in a given year.
302. To ensure that the NCI registry is not open to the public via the Freedom of Information Act, the NIH is associated with Fogarty International Center, a private company which supports research to identify new bioactive natural products from plants and microorganisms.  Fogarty is the focal point and organizational locus of the NIH activities.
  The Supreme Court ruled that once a public entity is associated with a private entity, the public entities records could not be accessed through the Freedom of Information Act since the private entities records would thus be compromised.
  

303. Coincidentally, the Vice President of NYBG is also the President of Fogarty International Center.   
304. Pharmaceutical industry analysts estimated that drug firms lose approximately $200 million dollars per medicinal plant lost in the tropical rainforest.

305. Thus, the NYBG has engaged in the misappropriation of traditional knowledge and plant specimens, amounting to biopiracy, which was funded by USAID, who obtained authorization and funding directly from the United States government. 
306. The USA has committed to certain documentation of indigenous plants and agents.  The International Cooperative Biodiversity Groups [ICBG] was created by the NIH (including the NCI and Fogarty), the National Institute for Mental Health, the National Science Foundation, and USAID- four federal agencies.
 
307. One of ICBG’s objectives is to “undertake inventories of biological diversity and develop collection practices compatible with conserving biodiversity, and produce documentation of all collected material in the form of museum catalogues, published works, and/or databases, reporting specific locality and all features of biology relevant to standard botanical and zoological conditions; assure accessibility of inventory data to all individuals, including those not associated with the ICBG, by housing catalogues and databases in public institutions (such as universities and national museums) and, when databases are kept on computer systems in private institutions, by including in publications specific references to these databases.”

308. The ICBG’s objective and involvement of all the federal agencies implicated in this case illustrates that documentation and benefit sharing is clearly possible and thus should not be a hindrance to patent law.

XI. FUNDAMENTAL RIGHTS IN TRADITIONAL KNOWLEDGE, PROPERTY INTERESTS, AND CULTURAL SURVIVAL
309. This Petition has submitted that international law and in particular customary international law, influenced by the comparative law standards encoded in general principles of law recognized by civilized nations, provides a sound legal foundation for the protection of the traditional knowledge of the Shuar Nation and all other indigenous nations.
310. These principles of liability follow from the compass of general international law.  The expectations established in the framework of international delectual liability derives from a common core principle found in the historic concept of piracy, which has by analogy been extended to cover deprivations that involve the unlawful taking of the goods and interests of others. 
311. This analysis is supplemented by recourse to the foundational principles and common core norms inherent in the concept of trade secrets and the protection of trade secrets under law.  These core principles are found in the common law [Anglo-American], as well as the civil law [common law of States whose legal systems are based on the European-Roman law].  These principles are also found in regional and international law, in particular the treaty based regimes to protect trade secret property rights.  Trade secret law provides additional juridical strength to the deprivations analogous to piracy.  These cover many forms of interest and property, such as artistic and cultural interests, which are encoded in electronic means of communication, as well as applications to certain forms of terrorism such as airplane hijacking, which is analogous to the taking of a ship via traditional piracy practices. 

A.  Cultural Survival, the Integrity of Biodiversity/Land, and Human Rights of Indigenous Communities: the Claim of the Shuar
312. It has already been established in the jurisprudence of the Inter-American Court of Human Rights that title to land and property under the Inter-American human rights system must be given an expansive interpretation, particularly when the rights of the indigenous nations and communities are at issue.
  Clearly, land rights and the scope of those rights are vital to the survival of indigenous communities and in particular those who inhabit the Amazonian rain forest, like the Shuar.  
313. But land is part of a broader eco-system which is intimately connected to the cultural heritage of the community.  That cultural heritage knows no distinction between community, land and ecosystem.  The resources of land and related plant and genetic material are not an aspect of the Shuar nation; they are the basis of the nation.  To destroy the eco-system that encompasses the land would destroy the culture and ultimately the community.  
314. However, the community, through its culture, gives meaning and coherence to itself in the way it generates understanding and knowledge about the entire eco-system that is critical to cultural survival.  A pillar of cultural survival is Shamanic knowledge and the tradition that secures the biodiverse eco-system of the rainforest, which preserves this great human asset for the cultural benefit and well-being of the Shuar nation, the State of Ecuador, and for humanity as a whole. 
315. It is therefore critical to clarify and analyze the concept of traditional knowledge as a form of property in the context of claims to the broader eco-system, which includes the land, and the other resources relevant to the biodiversity of Ecuadorian Amazonia.  This requires a short historical explanation that provides the crucial context for understanding specifically why the traditional knowledge of the Shuar is property for the purpose of Article 21 of the American Convention on Human Rights.   
316. In the following paragraphs, this Petition provides a detailed description of the background relevant to a proper human rights law appraisal of the issues:

317. There is perhaps no issue more central to the survival of indigenous nations, groups, and peoples around the world than the question of land.  Land represents a spatial dimension of the culture and foundations of the social process of all human beings.  However, land has a special and vital connection to the idea of community, culture, respect, and human rights not only for all indigenous peoples, but also for all of humanity.  
318. Moreover, the question of who owns the land of indigenous people has been a central point of contestation in the struggle for human rights of indigenous people. Land is critical to the survival of indigenous communities. It is central to their very existence and the essence of their cultural identity and their spiritual and material patrimony.
319. Indigenous peoples often subject to colonial or neo-colonial conquest found themselves landless and impoverished as new alien elites sought to acquire their lands.  These elites, in general, sought to appropriate indigenous lands for themselves, using force, perversion of law, and trickery to find the means to assign to themselves rights of ownership and possession of the land and all the resources inherent in the land itself.  
320.  In the history of the Americas, the effort to acquire land by aliens was driven by greed. Acquisition of land was insufficient to satisfy the greed of the imperial colonizer.  Eventually, indigenous populations themselves became resources and forms of property as they were enslaved or compelled into lives of forced servitude. Whole communities were expropriated as property and destroyed.  
321. The survivors in the modern age often found themselves in a condition of de-facto serfdom or at least constituting the most impoverished and deprived indigenous communities.
  The fate of indigenous communities in Latin America and the Caribbean may be analogous as a human tragedy to the Holocaust itself. 

322. The estimates of death and killing of indigenous peoples, if not technically genocide, are certainly genocidal in a practical sense. What has happened has all the elements of the mass murder of human beings, called democide.  Although the statistics of mass murder of indigenous peoples are disputed, even the most conservative estimates suggest a staggering monumental tragedy. Indeed, facing such unremitting historical horror, it is a miracle of human survival that indigenous communities today claim their fundamental human rights including their inalienable rights to universal respect and human dignity. 
323. The following gives an indication of the statistical reality of the indigenous people’s holocaust in parts of the Americas:

“Before the conquest of the New World the Indian population may have numbered from 8,000,000 to 110,000,000, perhaps even 145,000,000.  A moderate population estimate consistent with the latest research is of 55,000,000 Indians.  Including those Indians who were killed in warfare and democide, perhaps 60,000,000 to 80,000,000 Indians of Central and South American and the Caribbean died as "a result of the European invasion."

324. A nation spared the worst of the colonial conquest is the Shuar Nation, which today largely lives in southeastern Ecuador.  The term “Shuar” literally means “people.”  This great Latin American nation has been artificially divided with politically convenient boundaries of the ruling elites of Peru, Colombia, and Ecuador.  Thus, a part of the Shuar nation is demarked and allocated to Peru.  Its lands have already been divided and sold to international concessionary interests.
  The same is true of the Shuar nation whose territories are now within the boundaries of Colombia.  Notwithstanding these developments of modernization, the Shuar remain an unconquered nation of the Americas.       
325. The Shuar are a First Nation of Ecuador. They are the second largest First Nation in the state.  The territory over which the Shuar exercise autonomy is almost the size of Portugal.  This territory has almost 18% of the globe’s biodiversity.
  It has enormous petroleum reserves, as well as a culture that also represents a repository of traditional knowledge of great value to modern science.  
326. The Shuar were never conquered by the Spanish colonists. In fact, the latter were defeated by them. The Shuar are not a colonized First Nation.  Recently the government of Ecuador has itself recognized that it cannot unilaterally appropriate or alienate interests of the Shuar and their land, recognizing that the Shuar are still an unconquered people. The government recognized this in a statement indicating that concessions were no longer operative in the Shuar territory because of force majeure.
 
327. The historical narrative from the Shuar perspective is the following: the Spanish came with some 30,000 troops and operatives to conquer and enslave them.  The Shuar defeated them.  According to the Shuar, they killed 29,998 Spaniards, keeping the Captain General and the priest alive. Because the Captain General had come for gold, upon capture, the Shuar poured molten gold down his throat until he expired. The priest was kept alive and escorted safely out of the territory. It was his job to record for outsiders what had taken place. The Shuar felt that his story would discourage further invasions.  Thus, the Shuar transmitted an oral narrative of resisting alien conquest and self-determining their community process.
 
328. Today, this strong martial tradition confidently translates into leadership dynamics, resourcefulness, political skill, and a fierce independence.  This continues to inspire autonomy and skill at improvisation in strategic and tactical matters. The Shuar make great pilots, mechanics, and acquire such skills with relative ease. The Shuar learn quickly and have the ability to retain the core of their traditional values while adopting what it worthwhile for their culture from the processes of modernity.
329. The Shuar maintain a high level of community autonomy because they are a culture which values strategic thinking, clarity of judgment in tactical terms, and a great deal of innovativeness in managing external forces seeking to steal what they have.  The Shuar have excellent communications networks outside of the territory itself. They have a good sense of things that may threaten them from the state or from predatory interest groups. A central feature of the Shuar is its political and cultural capacity for decentralizing decision-making authority. Undermining Shuar leaders will not result in a nation left rudderless and incapable of defending its interests in the future. 
330. The traditional knowledge and the environmental integrity are critical matters for Shuar identity. They are also critical matters for predatory global interests. Traditional knowledge is one of the most effective ways of getting at plants, fungi, amoeba, and other life forms, which may have medical commercial value. 
331. The most current crisis the Shuar have to face is the question of the ownership of their lands and their intellectual and cultural patrimony.  These are practical issues and the Shuar have responded to these issues with great strategic skill and political wisdom.  The first of these issues is the question of the self-appraisal of traditional customary rules of conduct against the developing law of human rights of indigenous peoples.  
332. The Shuar approached this problem by carefully examining the Draft Declaration on Human Rights of Indigenous Peoples, as well as their rights under Ecuadorian constitutional and civil law.  The Shuar then drafted a Declaration on the Fundamental Rights of the Shuar.  In 2002, the Declaration was adopted unanimously by the Grand Assembly of the Shuar, the highest decision-making authority of the Shuar people. The Shuar have used this Declaration to defend their rights to their land and their culture.  

333. Recently, rapacious corporate interests sought to invade the Shuar territory, waiving “concessionary” agreements with the Shuar Nation, which were mainly achieved by fraudulent practices and possibly even bribery.  The Shuar leadership invoked Article 36 of the Declaration on the Fundamental Rights of the Shuar to demonstrate that the concessionary agreements did not meet the requirements of Ecuadorian law, international law, or Shuar law.  We quote:

“In order to protect the patrimony of the Shuar for this generation and for generations to come, it is solemnly declared that the sovereignty over the land of the Shuar belongs to the Shuar now and to the generations to come.  All consultations affecting any rights contained in this Declaration must be performed through the authority of the Federation.  Any agreement, contract, conveyance, sale, concession, license, or any other form of agreement or understanding made pursuant to a consultation with the Federation shall be committed to writing and must in every particular conform to the rights declared in this instrument.  Such document shall be a public record and available to the Federation and to any Shuar citizen upon request.  Any agreement or understanding generated from any prior consultation at any time must now be renegotiated and involve a new consultation to ensure that such agreement or understanding is fully consistent with all the rights declared in his instrument.”

334. Recently, a major controversy erupted recently on the boundaries of the Shuar territory.  The controversy revolved around a concessionary block demarcated in secret by governing authorities and allocated to an alien corporation.  The block is known famously as “Block 24.”  
335. Block 24 straddled the boundary of the Shuar and the Achuar.
  The latter, through their political organization FIPSE, had already challenged the concessionary interests because of their unethical and illegal tactics in seeking access to oil reserves on indigenous land.  Since Block 24 also included the territory of the Shuar, the Shuar and the Achuar stood up to the effort to physically occupy and exploit the oil resources of this territory.  
336. Concessionary interests sought aid from the armed forces of the State.  None of these tactics worked.  The indigenous people were wiling to stand firm and not allow the unlawful and illicit appropriation of their patrimony.   In addition, the flimsy notion that one had to have a nominal consultation with whomever in order to acquire the right to dispose the indigenous people of their resources was met by Article 36 of the Bill of Rights of the Shuar, which was undefined in the statutory law or Ecuador or indeed in the international legal arena.  
337. To further clarify and define the rights of the Shuar to land and resources, the Shuar filed a petition, which is now pending before the Inter-American Commission on Human Rights.  In that petition, the Shuar seek a declaration that they have title to the land they currently occupy, as well as its resources.
338. The jurisprudence of the Inter-American Court of Human Rights has taken a broad view of property as a human right in the context of indigenous land rights.  The decisions of the Court have thus considered carefully the juridical nature of indigenous rights to land in both historic and contemporary human rights terms.  
339. In highly commercially organized societies, land is often seen as an aspect of the group.  It is seen as a thing to be used, abused, sold and resold regardless of the human ecology that it implicates.  In traditional societies, land is not simply an aspect of the group; it is the basis of the group itself.  
340. Land is tied to the ecology of the group and the environment and is sacred.  As the environment is sacred for the survival of humanity and all other inter-dependent life forms, land is sacred for the cultural heritage, spiritual heritage, and the scientific heritage of traditional knowledge that represents the great and enduring contribution of the Shuar nation and all indigenous nations of the earth.
341. It is precisely the paradigmatic problem of Block 24 to which this Petition has referred.  Here the issue is the vast pollution and destruction of the Amazonian rainforest and eco-system by petroleum concessionary interests.  In fact, the pollution of a part of the rainforest in the state of Ecuador is regarded as the most devastating ecological disaster, almost two to four times worse than the Exxon Valdez catastrophe in Alaska.  
342. The pollution in this region has cross-border effects.  Its impact on the environment, for example, is found in the state of Colombia and probably also in Brazil.  Virtually no significant effort has been made by those responsible to clean up the mess.  
343. Most of the international community has ignored the fact that according to the indigenous people, much of the pollution was not simply negligent but intentional also.  To pollute the rivers and streams in the upper reaches of the Andes meant that you would eliminate human, animal, and plant life, all of which survive on the waters and tributaries of this part of the rainforest.   
344. The killing of human beings is not direct in terms of the definition of genocide; it is indirect and may be fairly described and investigated as a form of constructive genocide.  Moreover, the casual and systematic pollution of one of the most important eco-social habitations on earth indicates a desire to sacrifice ecological integrity as the price of racism, greed, and avarice.  
345. Consider the words of Shakaim Chumpi, who provides a first-person account of the problem:

“We have seen what they did to the Huaorani tribe. They destroyed their forests, polluted the rivers, and killed many people, including children. Today, the Huaorani hardly exist as a people anymore. We won’t let that happen to us. We won’t allow oil companies into our territory, any more than we would have the Peruvians.” We have all sworn to fight to the last man.”

346. It is a great achievement that the Shuar and other rainforest communities to have been able to stop the unlawful and dangerous exploitation of their territory.  They stopped their exploiters by willing to sacrifice their lives for the future of their people and their country.   They supported their direct action with a legal basis that assures that there are peaceful methods using the law of the State and of the Inter-American system as a way of properly settling questions without having to resort to force, fraud, or deceit.  
347. The State of Ecuador has most recently indicated that it does not consider the concessions unlawfully handed out to alien interests as legal valid on the basis of superior force.  Additionally, the President of Ecuador has indicated that other reserves such as those in the Yasuni National Park will not be exploited to raise the funds to protect this critical environmental eco-system.
  Much more needs to be done, but the victory of the Shuar is a milestone in the vindication of the human rights of not only the Shuar people but of all deprived and exploited indigenous people worldwide.       
348. This Petition submits that the proprietary interests of the Shuar Nation are integrated with land as a community and cultural resource.  Land and community provide the material foundations for the cultural heritage rooted in traditional knowledge, and the traditional knowledge generating practices significantly institutionalized in the traditions of Shamanic knowledge. When the Nation is victimized by the practices of deceit and fraudulent deprivation of their traditional knowledge for the purpose of profit and gain, the communities losses are economic, cultural, and in terms of survival, can be catastrophic. Traditional knowledge is a critical component of the cultural identity and capacity for cultural survival of the Shuar Nation.  
349. The Shaman knowledge is inspired by the environment and an in-depth appreciation and understanding of every aspect of biodiversity relevant to the identity and well-being of the community.  To destroy the land is to destroy the community; to destroy the eco-system and the foundation of biodiversity is to destroy the community; to destroy the foundation of knowledge that integrates the spatial, temporal, and intellectual foundations of the culture and its spiritual heritage is to destroy the community. 

350. This Petition, therefore, submits that the misappropriation of the traditional knowledge of the Shuar, which falls within every appropriate definition of a trade secret, is a violation of law at every level.  The Petition submits that the elements of this violation of law are analogous to the law which outlaws piracy and which by analogy extends to the pirating of the traditional knowledge of the Shuar. 

351. This Petition also submits that the principles of wrongfulness, which constitute the core elements of deprivation in trade secret misappropriation and biopiracy, are sustained by the principles of customary international law for which there is a distinct wrong combining these elements of liability, and which meets all the criteria established by contemporary tests defining the nature of customary international law obligations. 

352. Further, the Petition submits that the universality of the elements of deprivation found in municipal, regional, and international law, as well as customary international law, constitute an independent head of liability under international law.  Article 38 (1) of the Statute of the International Court of Justice provides in relevant part (c) general principles of law recognized by civilized nations as an authoritative source of international law.

353. It is well established that this phase refers to general principles of law, be they public or private, common to all the major global legal systems.  As a practical matter, these general principles will be found in municipal legal systems and the character will be the common juridical precepts that they codify.  This foundation of international legal authority is further developed, see infra.
   
354. This Petition submits that this summary provides an appropriate juridical foundation upon which to ground liability for the wrongful taking of the traditional knowledge, the property interests of the Shuar Nation. However, it is also our contention that the specific issue regarding the wrongful and deceitful deprivation of Shuar traditional knowledge, compromises the fundamental values of community survival. Thus, the survival factor requires a still broader juridical appraisal of the known law against the appropriateness, as well of human rights law that supports the legal basis of this Petition.     

XII.  ADMISSIBILITY OF THE PETITION
355. The Petition respectfully submits that the traditional knowledge of the Shuar is intellectual property and is protected not only by general international law, including general principles of law, but also by the foundations of international human rights law.  
356. Specifically the admissibility and the application of relevant legal principles of the Inter-American system are supported in part by section 3, article 44, which indirectly deals with the obligations of the Republic of Ecuador and its inability to protect indigenous traditional knowledge from external bioprospectors, including the named respondent State, the USA. 
357. Ecuador ratified the American Convention on Human Rights on Dec. 28, 1977.  The United States Executive signed the American Convention, but did not ratify it.  However, as indicated below, the Convention established a good faith obligation on the Executive branch of the United States government to act in a manner consistent with its internal Constitutional competence and its representation as a sovereign entity that its public expression in signing the Convention is respected and has a limited juridical obligatory character.  See infra para 362.
358. In the authorized application of the American Convention, the Inter-American Commission is authorized to prescribe and apply the standards codified in the American Declaration on the Rights and Duties of Man.  The admissibility of this Petition is based on the Inter-American Court of Human Rights Advisory Opinion OC-10/89 interpretation of the American Declaration on the Rights and Duties of Man within the framework of article 64 of the American Convention on Human Rights, July 14, 1989 Ser. A No. 10 (1989), James Terry Roach and Jay Pinkerton v. United States, Case 9647; Res 3/87, September 22, 1987, Annual Report 1986-1987, para 46-49, Rafael Ferrer MaZorra et al v. United States, Report No. 51/01 Case 9903 April 4, 2001.  See also article 20 of the Statute of the Inter-American Commission. 
359. The Petitioner also submits that this communication is lodged in accordance with article 44 and specifically article 46; that as a functional matter, USA courts are not open to the Petitioners because of the novelty of the claim and the fear that consulted, experienced practitioners have indicated viz, that the novelty of the claim, the cultural background of the Petitioners, the resources of all potential parties, the virtual impossibility of over-coming legal hurdles to acquire information secreted to the United States and immune from public disclosure under the United States Freedom of Information Act.  These facts combined with the fear of vast cost outlays, well beyond the means of indigenous nations such as the Shuar, as well as the fear of United States lawyers that the expanded law of sanctions could penalize legal representation of such claims in the United States, means that there is no domestic remedy within the reach of the Petitioners. 
360. The Petitioners now proceed to develop the legal framework within international law and the Inter-American system for a declaration of their rights. 
XIII. INTERNATIONAL LAW GOVERNING LAND, PROPERTY RIGHTS, CULTURAL SURVIVAL, AND THE MISAPPROPRIATION OF TRADITIONAL KNOWLEDGE
361. It is Petitioners contention that the United States aided and abetted specific United States organizations and individuals, as indicated supra, in promoting and facilitating the misappropriation of trade secret knowledge unlawfully.  The United States therefore, as an aider and abettor in this enterprise, is answerable before the Inter-American Commission on Human Rights, as well as the Inter-American Court on Human Rights. The United States is subject to such jurisdiction because it is legally obligated to conform to its treaty obligations and other legally relevant understandings under the law of Inter-American system.   
A. The American Convention on Human Rights 

362. The American Convention on Human Rights does not directly bind the United States in international law as a treaty obligation since the United States has not ratified the Convention.  However, the Executive of the United States officially signed the American Convention in 1977.  The President’s signature is not without legal effect.  Since the President has given his signature as head of State, there is a good faith obligation of the president to act consistently with the terms of the Convention within the sphere of Executive competence under the American Constitution. 

363. In addition, a multitude of provisions within the American Convention support the development of customary human rights law standards.  For example, the provisions on torture has been cited in the domestic courts of the United States, as supporting the development of a customary international law norm which makes torture a wrong in international law and subject to civil liability.

364. It is well established in United States law and practice that the United States takes a very broad view of property and vigorously defends property rights and the unlawful taking of property rights in international law.
 
365. The Petition submits that it is entirely appropriate to refer to the human rights protections of property under Art 21 of the American Convention because this provision is consistent with the aggressive approach to the protection of property rights that characterize United States law and practice today. 

366. The text of Article 21 of the American Convention reads as follows:

“Everyone has the right to the use and enjoyment of his property. The law may subordinate such use and enjoyment to the interest of society.  No one shall be deprived of his property except upon payment of just compensation, for reasons of public utility or social interest, and in the cases and according to the forms established by law.  Usury and any other form of exploitation of man by man shall be prohibited by law.”
367. The United States and its authorized instrumentality, USAID, funded, facilitated, cooperated, aided and abetted in unlawfully taking the property of the Shuar community.  They did this by misappropriating their traditional knowledge of ethno-botany, which was a secret and of great value scientifically and commercially. (See appendix USAID Documentary Collection of the Ethno-botany of the Shuar, document assembled and submitted by Bradley Bennett, agent of NYBG.  See also documentary chart attached as appendix).   
368. The Petition therefore respectfully contends that the United States directly and indirectly violated the property rights, intellectual and otherwise, codified in Article 21 of the American Convention.  The Petition further contends that the protection of indigenous property rights in the Inter-American system has in fact achieved the status and falls within the protections of both international and regional customary international law.
369. The human rights foundations of indigenous property interests have been authoritatively expressed in numerous decisions of the Inter-American Court of Human Rights. 
370. In Mayagna Awas Twingni Community,
 the Inter-American Court ruled that the provisions of the Convention directly applied to bind Nicaragua because Nicaragua ratified the Convention.  More specifically, the Court also focused upon the question of the land rights of the Mayanga Awas Twingni Community and the extent to which the State could compromise or infringe upon those rights as violations of human rights law under the Convention. 

371. The Petition therefore submits that the Awas Twingni case firmly establishes the principle that indigenous property rights in general have to be broadly understood and that those property rights are human rights under the Inter-American System. 

372. The Petition also draws attention to the regime of international human rights law dealing with the protections of property rights of indigenous communities.  On June 27, 1989, the (ILO) adopted International Labor Organization’s Indigenous and Tribal Peoples Convention No. 169 and it came into force September 5, 1991.  This treaty was designed to consolidate pre-existing ILO instruments and developments in international human rights law for the specific purpose of protecting and enhancing the political, cultural, economic and territorial rights, titles and resources of the indigenous peoples of the world.  

373. The Republic of Ecuador ratified this treaty in 1998. Apparently, state officials adopted this treaty not because they were committed to the purposes and objectives of the treaty, but because they found in the treaty a single word that could be used to disparage the rights of the First Nations of Ecuador including the Shuar. That word is “consult,” which is found in Article 15(2). The peoples concerned shall wherever possible participate in the benefits of such activities, and shall receive fair compensation for any damage that they may sustain because of such activities.  

374. Thus, the international law relating to the economic property rights of indigenous people was adopted into Ecuadorian law as the positive law of that State. It will be obvious that the methods used to gain access to the traditional knowledge of the Shuar and the fact that no benefits were ever given to them.  On the contrary, every effort has been elaborately made to conceal the nature of the wrongs perpetrated against the indigenous people of Ecuador’s First Nation and the State of Ecuador itself.
  

375. The introduction to Bennett’s book is in fact a confession admitting that access to the community of Yukutais under the cover of philanthropic teaching for the purpose of producing a school book for the Shuar children of the village was in fact a program using the children cynically to inquire and appropriate traditional knowledge and plant products for unlawful transfer to a United States government agency, USAID, the NIH, the NCI and it’s registry.  See also letter President of the SNC to Professor Nagan detailing the actual activities in the village of Yukutais.  This document was confirmed in a pubic meeting in the same village in September 2006. 
376. Article 15(1) of ILO 169 deals with the rights of indigenous people to participate in the use, management and conservation of their natural resources. This provision applies specifically to “their lands.” The provision requires that “their lands” be “specially safeguarded.”  Article 15(2) refers to cases where some States claim that they retain “ownership” over mineral or sub-surface resources. In such circumstances, this claim is limited. The government can only use, manage or conserve these resources by including the right of participation in Article 15(1). 

377. The term “consult” has been defined in the Shuar Declaration of Fundamental Rights.  This Declaration is an authoritative gloss on Article 15(2). 

378. The Treaty does maintain that the government has an obligation to do everything in its power to protect the communities and their lands from exploitation, spoliation and to ensure the survival and development of the communities in an ecologically responsible manner. It has to do this in partnership with the communities themselves. In fulfilling these obligations, the State must establish clear procedures to ensure there is no theft or capricious governmental action to expropriate the rights of First Nations in accordance with the American Convention on Human Rights.

379. The Inter-American Court recognizes that among First Nations there is a traditional form of collective property that emphasizes that ownership is centered on the community as a whole.
  Further, the Court offers that, “For indigenous communities, relations to the land are not merely a matter of possession and production but a material and spiritual element which they must fully enjoy, even to preserve their cultural legacy and transmit it to future generations.”
 These principles reflect international norms of interpretation regarding the property rights of indigenous peoples and Article 29(b) expressly forbids any State action that would infringe upon or dilute these rights.  Concessionary agreements with unscrupulous corporations and exploitative contracts simply do not comport with these principles and seek to diminish the dominium of the Shuar over their land. 

380. The Inter-American Court held that Article 21 of the Convention “protects the right to property in a sense which includes, among others, the rights of members of indigenous communities within the framework of communal property’ . . . .” Traditional property is protected and recognized in the Constitution of Ecuador.  It is clear that the hard law of human rights of the Inter-American system clearly provides specific protection for the traditional titles and ownership rights of the Shuar people in their land. 

381. In 2002, the Shuar adopted a Bill of Fundamental Rights that clarified their rights to entitlement of their lands, properties and other interests. That clarification was unequivocal. They owned the land. They owned what is above and below the land. They owned their own traditional knowledge and culture. To ensure that none of these resources could be stolen, the Shuar created their own Shuar National Corporation. The Shuar vested their ownership assets under law in the Corporation in order to assure the Shuar people that their assets could not be taken away from them on the basis that the state did not have a clue as to what their rights in ownership really were. 

382. The document declaring the fundamental rights of the Shuar must now be read in the light of this full legal clarification of the ownership rights of the Shuar. The historic title of the Shuar land vests in the Shuar. 

383. In its jurisprudence constante, the Court continually underscores the fundamental character of the right to life.  The Court emphasizes that in the case of indigenous peoples, the right to life must be “viewed in its close and unavoidable connection with cultural identity.”
 “As regards members of indigenous communities, cultural identity is closely linked to their ancestral lands.”
  Thus, the Court has already established the principle that the land and the eco-system and the community are inter-dependent.  The knowledge central to community identity and solidarity is crucial to the human rights principle of the right to life since it is tied to the principle of survival itself.  

384. In Indigenous Community Yakye Axa v. Paraguay, the Court protected indigenous peoples’ cultural identity and fundamental right to life by requiring the State to return ancestral land.  Infringement upon Shuar land compromises Shuar cultural identity, and therefore the Shuar’s fundamental right to life.
  The right to life and the right to a viable ecosystem are interrelated and compelling matters. The two together pose the question of cultural survival. 

385. As earlier indicated, regarding the Texaco case, the massive pollution as a result of extractive activity in the Ecuadorian rainforest had devastating effects tantamount to ecocide. This means that pollution destroyed or threatened to destroy life forms, including human life in the rainforest, which are inter-dependant and critical to the survival of the community. 

386. Moreover, rainforest communities survive so long as the environment is reasonably preserved and the communities’ knowledge base and traditions permit the community to meet basic needs necessary for survival. For example, the pollution of water resources can be devastating to humans, animals and plants. When these resources are compromised so that the community knowledge base is destroyed, the communities’ ability to respond to the pressures of modern life is correspondingly threatened. 
B. The OAS Charter and The American Declaration of the Rights and Duties of Man
387. The Organization of the American States (OAS) Charter is a treaty, which the USA has ratified and is thus bound to act consistently with its international obligations under the law of the OAS.  The USA is also specifically bound to respect the human rights provisions in the American Declaration of the Rights and Duties of Man, as declared by the Inter-American Court on Human Rights.
388. The Declaration on the Rights and Duties of Man is not a treaty which directly imposes treaty obligations on members of the Inter-American community.  However, many of its provisions have already attained the status of regional and/or customary international law. In addition, it has been authoritatively held by the Inter-American Court on Human Rights that the human rights reference in the OAS Charter refers inter alia to the prescriptions found in the Inter-American Declaration.  In Advisory Opinion 18, the Inter-American Court ruled that all OAS member States are bound by the human rights provisions expressed in the American Declaration.
 
389. The American Declaration is therefore binding on the USA not just because of Advisory Opinion 18, but also because the USA signed the American Declaration.  Such a representation constitutes a good faith obligation to act consistently with the public representation and signature of the President of the USA.   The Petition notes that many of the provisions in the Declaration have achieved the status of customary international law analogous to the provisions in the Universal Declaration of Human Rights.
  

390. In addition, domestic USA litigation has recognized important human rights law deriving from custom and general principles of law.  This litigation recognizes explicitly that certain human rights protections found in international and regional instruments have attained the status of customary international law.  As such, this law may be directly applied in municipal courts of the USA.

391. The Petition, therefore, submits that the American Declaration on the Rights and Duties of Man is part of the human rights law of the Organization of American States and the United States is in good faith bound by this obligation.  It has the option as a sovereign of repudiating this obligation and confronting its consequences with regard to the law of the Inter-American system.  Nonetheless, the Petition submits the United States is legally bound by both the law of the Inter-American system and general international law.

392. It is our submission that the legal basis for jurisdiction is therefore vested in the jurisdiction of the Inter-American system, in particular the Inter-American Court of Human Rights.  Additionally, the Petition submits that Article 1 of the Statue of the Inter-American Commission also provides for jurisdiction since the Commission found its authority on both the American Declaration and the American Convention on Human Rights. 

393. The provisions to which the Petition refers in the American Declaration relate to property rights and the USA has been a vigorous proponent of the human rights dimensions as well as international law dimensions of property rights.  It has vigorously asserted these claims in a vast number of areas of intellectual property law and has supported the protection of property from unlawful takings in the international environment. 

394. The American Declaration [Article 23] stipulates, “every person has a right to own such private property as meets the essential needs of decent living and helps to maintain the dignity of the individual and the home.”  Article 23 focuses property interests to the realization of economic, social and cultural rights.”  Article 23 effectually incorporates a broad concept of property in terms of community need and development.  The term “need” means necessity and necessity is a foundation for community survival.
395. Article 13 of the American Declaration guarantees the rights of culture, namely the right to benefit from the results of scientific discoveries and the right to protection of one’s material interests in regards to inventions or scientific and literary works. Article 13 stipulates the following: “Every person has the right to take part in the cultural life of the community, to enjoy the arts, and to participate in the benefits that result from intellectual progress, especially scientific discoveries. He likewise has the right to the protection of his moral and material interests as regards his inventions or any literary, scientific or artistic works of which he is the author.” See supra.
396. The Shuar’s traditional knowledge can be regarded as falling under the category of “his inventions or any literary, scientific, or artistic work of which he is the author” since this right is clearly aimed at protecting that which is one’s own knowledge and he has sole access to.  The Shuar have sole access to their traditional knowledge about which plant found within the community has which medicinal properties.  This knowledge can thus be regarded as their “invention” or “scientific work of which he is the author.”  The fact that the Shuar have not written down their traditional knowledge is not relevant and does not compromise the Shuar’s traditional knowledge on ethno-botany from the human rights protections of Article 13. 
397. Through customary international law, traditional knowledge has evolved as a property right within the Inter-American system of human rights protection. Therefore the USA’s misappropriation of the Shuar’s traditional knowledge is a violation of the American Declaration’s protection of property rights which implicate the survival rights of the community and which compromise its community identity. 
C. The Convention on Biological Diversity [CBD]

398. The government of Ecuador ratified this Convention in 1993.
  The United States is not a party to the CBD.
  However, this does not mean that provisions in the CBD do not clarify pre-existing international legal standards concerning the procedures by which traditional knowledge is acquired, as well as the concern that what is acquired involves tangible economic interests and that these interests must be shared by the owners of such knowledge. Thus, certain provisions within the CBD may be given a clarified meaning by recourse to well understood pre-existing legal standards in both municipal and international law. 

399. In 1993, the Executive of the United States signed the CBD.
  As the Petition has submitted in supra, the signing of the CBD is not without juridical currency.  The signature must be assumed to be a bone fide representation that the President and the Executive branch of the United States government intend to be bound by the CBD within the competence of the American national executive, without prejudice to the concurrent or sequential competences of the other branches of the USA government under the USA Constitution.  Thus, the Petition contends that there are provisions in this Convention that has legal currency in terms of creating limited obligations that the USA, acting through the Executive branch, respects the fundamental principles and major purposes of the Convention. 
400. The CBD is a complex document and the processes of seeking to ground its policies in practical areas of decision-making have involved the UN in an extended and long ranged discourse concerning the extent to which the CBC should be amended or its meanings clarified.  It will be obvious that the objectives of the CBD contain concepts whose broad meaning is laudatory but whose precise juridical meanings are contested.  Multiple interpretations either affirm of he major purposes of the CBD or may actually depreciate them.  

401. The objectives of the CBD are as follows:  
i. the conservation of biological diversity 

ii. the sustainable use of its components 

iii. and the fair and equitable sharing of the benefits arising out of the utilization of genetic resources 

iv. item 3 also includes appropriate access to genetic resources and by appropriate transfer of relevant technologies

v. accounting as well for equitable distribution of relevant technology and financial resources

402. Art 3 of the CBD affirms the principle of national [permanent] sovereignty over the natural resources of the sovereign State.  This provision must be cautiously construed.  The principle of permanent sovereignty over natural resources inherent in the State was specifically adopted to limit the alien appropriation of a sovereign’s resources by the prior colonial ruler. It does not represent an international mandate that changes the constitutional and other legal rights of population groups inside the sovereign State, especially those groups which are indigenous and whose titles are generally protected by national, regional, and international law. 

403. Thus, Art 3 cannot be read as an Article designed to expropriate the economic and cultural patrimony of indigenous peoples whose survival depend on the recognition of their special, temporal, and cultural rights.  In addition, the clarification of the rights of indigenous people to land, cultural patrimony is an important guideline particularly in the context of Art 8 (j) to which the Petition refers infra. 
404. One of the central issues implicit in the CBD, but not necessarily effectively acknowledged or appreciated, is the uneven distribution of concentrated pockets of biodiversity on a global basis.   Some parts of the planet are extraordinarily rich in biodiversity and therefore pose critical challenges to issues of conservation, as well as the concerns of how to appropriately access and value the genetic resources which are abundantly present in these particular regions. 

405. The people who occupy the Shuar territory have been in this biodiverse “hotspot” for many thousands of years.  While they have adapted to certain forms of modernity consist with their political and economic resources, they have also retained critical components of their cultural heritage, which includes a rich store of traditional knowledge highly valued by modern scientists and commercial interest.

406. The critical provision in CBD from the perspective of the Shuar Nation, is Art 8 (j).  This article reads as follows: 

“Subject to its national legislation, respect, preserve, and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices.”

407. Art 8 (j) affirms in more specific terms two principles critical to the proper use, access, and distribution of benefits.  These are captured in the principles of access and benefit sharing.  The precise scope of access to genetic resources and the traditional knowledge that identifies those resources may be controverted.  One principle is clear:  access does not mean license to misappropriate or otherwise acquire, through the methods of deceit and fraud, the traditional knowledge and the genetic resources for private, profitable purposes. 

408.   Thus, the regime of trade secret law is entirely relevant to these forms of traditional knowledge which have been acquired and transmitted through rigorous culturally maintained traditions associated with Shamans and healers in the rainforest. 
409. The Petition submits that one can read into Art 8 (j) the principles the Petition has developed under trade secret law and under the analogous use of trade secret principles and piracy to establish the conceptual and normative foundations of the tort of biopiracy in international law.  The Petition submits that the analysis of 8(j) goes further in the sense that taking property under these circumstances in the Inter-American system is a clear violation of the human rights dimension of indigenous property rights.  See supra. 

410. Art 8 (j) also seeks to clarify one of the major purposes of Art 1, which is the principle of benefit-sharing.  The way in which benefits may be transferred would normally have to be tailored to the nature of the community, its form of political organization, and its capacity to use and deploy technical resources for the proper management and distribution of benefits appropriate to the community and the objectives of biodiversity. 

411. The Petition submits that applying Art 8 (j) to the facts dealing with the procedures for appropriating and secreting the traditional knowledge of the Shuar, acknowledged by the USA and its confederates, makes it clear that Mr. Bennett, the NYBG, USAID, the NIH and the NCI, were not concerned with even the most minimal of ethical considerations concerning the possible benefits of the appropriated knowledge.  In fact, they used children, whom they exploited for the purpose of collecting plants and information from parents and Shamans, to acquire a staggering 578 specific items of knowledge which they admit is of useful commercial value. 
412. When Bradley Bennett and his confederates left the Shuar village they did leave a small gas stove and few pots and pans.  It is hardly likely that the drafters of the CBD could imagine this would be some form of respectful benefit-sharing.  

413. The Petition also respectfully draws attention to the following facts in the record:

The documents prepared and delivered to USAID were passed on to the NIH and the NYBG.  The NIH via intra-agency agreement passed these documents on to the NCI, which in tern placed them on its registry.  That registry is closed to all, including the Shuar Nation Corporation.  Thus, Thus the NCI can potentially use these resources and possibly develop commercially or medically valuable intellectual property with no indication that any benefits derived from this would accrue to the traditional knowledge experts in the Shuar Nation.  

414. The records of who had access to the 578 items of traditional knowledge are lodged with the NCI registry and cannot be accessed under the USA Freedom of Information Act.   This is because a shell corporation, the Fogarty Institute, with NYBG officials, established a contractual tie with the NCI or the NIH, thus making the entire process of acquiring, storing and distributing this vast quantum of traditional knowledge completely non-transparent, even to those in the Shuar community who contributed the knowledge. 
 
415. It is important that this Petition makes a practical distinction between traditional knowledge transmitted for thousands of years through an oral tradition and which is held to be a secret within the community, and disclosed only for sound reasons relating to the health and well-being of the community.  This is the form of knowledge that the Petition submits falls within the framework of comparative trade secret law, as well as the development of that law through the concept of biopiracy as a tort or the concept of a general principle of law accepted by civilized nations as an independent ground of liability in international law. 
416. This form of traditional knowledge is distinguishable from the form in, for example, the People’s Republic of China or the Republic of India.  In both India and China, there is a written tradition of Chinese and Indian medicines.  Those traditions are written and require more distinctive techniques to protect the intellectual property of the Nation as a whole.  

417. There is however, a critical link between the two forms of traditional knowledge.  That link lies in the transparency of regime for the registration of patents.  Powerful arguments have been made that patents should be certified in terms of the origin of both the genetic and related materials, as well as the knowledge used to identify and develop such resources.  In fact, there is virtually no mechanism available to limit or even challenge exploitation that occurs when the patent itself is specifically designed to prevent such identifications from being recorded.  

418. If a form of certification is mandated for the patented process and that form of certification is appropriately available for legitimate legal reasons, then the value of the particular item of traditional knowledge may be evaluated against contemporary market principles. It is therefore unsurprising that many vested interests in this field have gone to great lengths to prevent such a process from being reasonably transparent.  Thus, by undermining transparency, the system undermines international law because it essentially permits theft, deceit, and fraud and well as economic and cultural exploitation.
419. In examples characteristic of ancient cultures in which writing was a major form of cultural expression, such as India and China, the ancient sources kept remarkable records of traditional knowledge.  Thus, there is now a critical claim that such knowledge does not constitute the patrimony of aliens but rather is the patrimony and national heritage of the State itself, such as the People’s Republic of China or the Republic of India. The central question here, apart from the necessary mandate of certification, is the issue of documenting the traditional knowledge and then having it accessible for legitimate scientific investigation, fair commercial exploitation, accessible to deprived segments of humanity, and essentially equitably participating in the benefits of the intellectual and scientific heritage of the culture. 
420. The question of whether documentation is possible or not is unworthy of serious consideration.  The United States thoroughly documents plants of possible medical and scientific value on the registry of the NCI.  The only fear that these authorities have is the fear that their documents will be disclosed and there may be protests and concerns about intellectual property values illicitly put on secret documents in foreign country.  This Petition includes an appendix which is a practical demonstration of the documentation of the traditional knowledge of the Shuar, which had been transmitted to the United States government and which we have reason to believe is listed in the registry of the NCI.  Therefore, documentation, which may be critical part of an orderly establishment of the interests of the people of China, or India or Ecuador, is a procedure which is now normally used but for the express purpose of the non-transparent use of the knowledge and resources of others.  
421. In the specific case of the Shuar, to determine whether there have been benefits that may have been derived from the research that isolated active and patentable material, to determine whether those patents were derived from Shuar knowledge, a team in the University of Florida examined 3,000 patents during the relevant period. In all of these patents, it was clear that identification of source and origin could not be found.

422. In addition, information concerning which pharmaceutical interests may have had access to the 578 items could not be obtained from the NCI registry because that information is closed to the public and cannot be obtained through the Freedom of Information Act.  The Fogarty group’s linkage to the NIH closes and therefore forecloses such an inquiry, thus supporting the possibility that unscrupulous access sustains selfish, private greed as an international norm of economic organization. 
423. Thus, the only effective legal remedy absent an international agreement to force transparency on the special interests whom monopolize the medical and commercial processes of drug development and patenting is the method of trade secret law and its analogical extensions which are largely conventionally but which the Petition submits is a critical legal framework for the protection of the traditional knowledge of indigenous communities.  The modern law of intellectual property must still make strides to provide a regime that effectively promotes scientific development but not at the expense of the fundamentally morality of good faith transactions in terms of both access and benefit-sharing.

424. This Petition also draws attention to more specific guidelines that have sought to develop a more thoughtful and effective legal framework for protecting the traditional knowledge and genetic resources of indigenous people.  Among these developments, the most important are the provisions in the Bonn Guidelines. 
425. However, it is still critical that in terms of traditional intellectual property interests, an appropriate level of transparency with regard to the source and certification of origin is a critical starting point. The Petition therefore submits that in any proper analysis of benefit-sharing based on well understood theoretical principles of concepts of property and right as we have earlier demonstrated are easily applied to the interests and entitlements of indigenous people. 
426. The Petition respectfully submits that even without the sophisticated framework of ethical and legal precepts in the Bonn Guidelines, fundamental legal precepts is a relevant source for the clarification of benefit-sharing and access.  These guidelines provide an important guideline and juridical standard to give greater coherence and meaning to the definition of property interests.  They also give meaning and relevance to legal deprivations and conduct analogous to piracy, biopiracy, general principles of law accepted by civilized nations.  Included in this calculus is human rights law, as well as the development of the soft law in the Declaration on the Rights of Indigenous People (see supra). 

427. There are specific provisions in the Declaration that are compatible with the objectives of the CBD and which reinforce the legal character of the rights of indigenous people to land, culture, and knowledge.  These include:

1. Art 31 which guarantees the right to maintain, control, protect, and develop cultural heritage and traditional knowledge
2. Art 32 compels States to consult with indigenous communities and act in good faith to secure consent before engaging in any project that might affect the land or other resources.  Art 32 particularly emphasizes projects that develop or exploit mineral or water resources
3. Art 28 ensures fair compensation if no consent is obtained
4. Art 24 states that indigenous people have the right to their traditional medicines and the conservation of vital medicinal plants.
428. Thus, the Declaration secures rights to land, rights to traditional knowledge, and in particular rights relating to the proper management and ultimately fair use of traditional knowledge and traditional plants. 

429. These provisions from the Declaration are an important complement to the fundamental objectives of the CBD, they are an important clarification of international laws principles of fair dealing and good faith and human rights.

XIV.  EXHUASTION OF DOMESTIC REMEDIES

430. There are no effective remedies in the domestic courts of Ecuador vested with the competence to manage a problem of this magnitude and global complexity.  In the United States, law firms are reluctant to take on this case for fear that courts may not quit themselves of cultural prejudices on the basis that indigenous people have absolutely no ideas about value, property, or any of the valued things that people cherish in a materialist society. 

431. Representations have been made to us that the power of the vested interests behind these practices is so vast that in effect the only forum available which is insulated from the pressures on litigation are international and regional institutions of judicial settlement. 
XV.  TIMELINESS
432. This Petition is timely: it alleges ongoing and threatened further violations, and the last attempts at obtaining redress for these violations through domestic procedures occurred within the last six months. 

XVI.  ABSENCE OF PARALLEL INTERNATIONAL PROCEEDING
433. The subject of this petition is not pending in any other international proceeding for settlement. 
XVII.  REQUESTED RELIEF
434. By reason of the foregoing, the Petitioners respectfully request that the Commission place itself at the disposal of the parties to mediate a friendly settlement of the disputes described herein, as authorized by Article 45 of the Regulations of the Inter-American Commission.

435. Alternatively, the Petitioners respectfully request that the Commission prepare a report setting forth all of the facts and applicable law, declaring that the United States of America is in violation of its obligations under international law, and recommending further that the United States of America: 

(a) Declare that the United States of America has aided and abetted in the violation of the terms of the OAS Charter with regard to the right of culture, in the Shuar Nation;

(b) Declare that the United States of America has aided and abetted in the systematic violation of the trade secrets of the traditional knowledge of the Shuar, dealing with knowledge of economic and/or medical value;

(c) Declare that the United States of America has aided and abetted in the violation of the Andean Community trade secret law;

(d) Declare that the United States of America has aided and abetted in the violation of the terms of the TRIPS agreement in regard to the right to keep undisclosed information a secret; 

(e) Declare that the United States has aided and abetted in the violation of the principle of biopiracy; 

(f) Declare that the United States of America has aided and abetted in the violation of the Convention on Bio Diversity in regard to access and benefit-sharing principles; 

(g) Declare that the United States of America has aided and abetted in violation of human rights standards of the Inter-American system as well as human rights standards of customary international law for the protection of indigenous culture, trade secret rights, intellectual property, and cultural survival. 

(h) Order the United States of America to cease and desist the funding of bioprospecting, which is effectually biopiracy; 
(i) Order the United Sates of America’s government have responsible law enforcement authorities investigate and determine whether in addition to the possibility of civil damages for the wrongful appropriation of the property and interests of others, whether there have been violations of US criminal law;

(j) Order the United States of America confirm the detail of documentation of traditional knowledge relating to plant and other genetic resources which have been placed on the NCI registry;

(k) Order the United States of America government disclose the relevant information with regard to the identity of individuals, groups, and associations who have been given access to this data, as well as, the uses to which this information has been applied;

(l) Order the United States of America use its legal resources to determine which items of traditional knowledge and plant and genetic references, collected under the funding to the NYBG and Bennett, were not disclosed to the United States of America, or the NIH, or the NCI;

(m) Order that the Commission also fully inform the government of Ecuador of these proceedings to determine whether there have been criminal violations of the law of the State of Ecuador and in so to ascribe appropriate responsibility should this be the case;

(n) Order the United States of America to implement a domestic and international system that would enable just compensation for the Shuar community for the misappropriation of their traditional knowledge; 

(o) Order the United States of America to pay the community's costs incurred in defending its rights under the Inter-American system. 

436. The Inter-American Commission of Human Rights has jurisdiction over the United States of America in accordance with the terms of the OAS Charter and by the United States’ 1951 Declaration accepting the Court's jurisdiction. Under international law, the United States of America has an obligation to comply with the rulings of the Commission in all cases to which it is a party. 

437. The Petitioners respectfully request the Commission immediately request of the government full disclosure of all concessionary agreements including pending or prospective proposals, agreements and plans with respect to the exploitation of any natural resources within the area of Shuar, in order to establish the foundation for friendly settlement efforts. 
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� Foreign Assistance Act of 1961.


� Public Law Amendment in 1989.


� See Appendix on biographic particulars.


� Uniform Trade Secrets Act § 4 [hereinafter UTSA].


� The Economic Espionage Act, 18 U.S.C. §§1831-1839, 1996.


� R. Mark Halligan, “U.S. Trade Secret Protection by State: Uniform Trade Secrets Statutes/Common Law/State Statutes,” 2000, available at � HYPERLINK "http://my.execpc.com/~mhallign/40state.html" ��http://my.execpc.com/~mhallign/40state.html� (last visited Feb. 5, 2008).


� See e.g. I.C.A. § 550.2 (Iowa); Ga. Code Ann., § 10-1-761 (Georgia); M.S.A § 325C.01 (Minnesota); Cal.Civ.Code § 3426 (California). 


� Under the UTSA, the mere copying of an unpatented item is not actionable. 


� UTSA § 4.


� Florida also has adopted a criminal statute for protection of trade secrets.  Fla. Stat. 812.081 (1) (c):


Trade secret means the whole of any portion or phase of any formula, pattern, device, combination of devices, or compilation of information which is for use, or is used, in the operation of a business and which provides the business an advantage, or an opportunity to obtain an advantage, over those who do not know or use it. 


 Fla. Stat. 812.081 (2) renders the misappropriation of a trade secret a third degree felony:


Any person who, with intent to deprive or withhold from the owner thereof the control of a trade secret, or with an intent to appropriate a trade secret to his or her own use or to the use of another, steals or embezzles an article representing a trade secret or without authority makes or causes to be made a copy of an article representing a trade secret is guilty of a felony of the third degree, punishable as provided in s. 775.082 or s. 775.083.


� Fla. Stat. 688.002 (4): 


Information, including a formula, pattern, compilation, program, device, method, technique, or process that (a) Derives independent economic value, actual, or potential , from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use; and (b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.


� Since most states have adopted the UTSA, there is little conflict of laws problems. In general, the UTSA is to obviate the problems of the conflict of laws in this area.  However, in this case, since parties in interest are from Ecuador the question may arise as to whether it is appropriate to apply the UTSA where Ecuador is a concerned jurisdiction.  For the purpose of this pleading or petition, Florida law is governed by the principles expressed in the Restatement 3rd of the Conflict of Laws.  The general principle is that the law of the state having the most significant relationship to the parties and to the transaction of occurrence supplies the rule of decision in the particular case.  Florida is the law of the most significant relationship because the central agent of the NYBG, Bennett, the key official bioprospector, is a resident of Florida, a domicile of Florida, is employed in Florida, and does business in Florida.  (He has brought Ecuadorian citizens to study in Florida under his direction and authority and he has his own laboratory to exploit the ethno-botanical assets that he unlawfully acquired in Ecuador).  In addition, from a conflict of laws perspective, Florida has a strong public policy interest in the application of its law with regard to the civil wrongs under the Statute.  See Champagnie v. W.E O’Neil Const. Co., 77 Ill App. 3d 136, (1st Dist. 1979) (public policy doctrine).  The existence of a criminal statute, along with the civil one, reinforces Florida’s strong state interest in protecting trade secrets. 


If the NYBG is named as a co-defendant.  NYBG is an American corporation whose primary place of business is in New York state.  As a corporation, it conducts business nationwide including in the state of Florida.  It also has longstanding business interests in the State of Ecuador and thus qualifies as a business entity doing international business in Ecuador as well.  Should the initial filing be in NY or if the initial filing is done in Florida and the NYBG contests the venue based on the principle of forum non-convenience, NY law, if applicable, under either NY Conflict of Laws or FL Conflict of Laws, provides for civil liability under NY common law for the misappropriation of a trade secret.  From the point of view of either NY law or FL choice of law, the application of NY law would not result in substantive legal principles in conflict with that of FL since the two are substantively essentially the same. 


� Schriptek Marketing, Inc v. Columbus McKinnon Corp., 187 A.D. 2d 800, 589 N.Y.S. 656, 659 (3d Dep’t 1992).


� Although the entire community is aware of the plant life in the Shuar territory, it is mostly the Shamans that know how to use the plants and combine the natural resources in such a manner that would yield the most optimal medicinal value.


� One in 10,000 plant specimens will yield an active ingredient which is then turned into a patentable drug.  That number is reduced by 50 % (one in 5,000) if the researchers combined the Shamanic knowledge pertaining to the plants to the actual laboratory research techniques.


� Del Monte Fresh Produce Co. v. Dole Food Co., 136 F. Supp. 2d 1271 (S.D.Fla. 2001) relied on the case Pioneer Hi-Bred Int. v. Holden Foundation Seeds, Inc., 35 F. 3d 1226 (8th Cir. 1994) to find that a plant’s genetic material can be considered a trade secret. 


� One in 10,000 plant specimens yield an active ingredient that can later by cultivated into a drug.  With the help of traditional knowledge, that number decreases to 1 in 5,000, or by 50%.


� The Andean Community of Nations [hereinafter CAN] trade agreement consists of Bolivia, Colombia, Ecuador, Peru, and Venezuela.  It is one of the main trading blocs of South America, along with Mercosur.  Article 27 of the Cartagena Agreement and Commission Decision 344 decided to replace Decision 344 with Decision 486, entitled Intellectual Property Regime.


� Andean Community of Nations, Decision 486, art. 260.


� WIPO developments seemed to have not fully explored the implications of trade secret law or the importance of trade secret law to the forms of traditional knowledge that are oral, identifiable, and transmitted as a community secret through a special class of community healers, such as the Shaman of the Shuar.  However, WIPO has sought to provide a great deal of clarity and practical guidance on a significant number of issues dealing with issues of certification, documentation, the clarification of traditional knowledge, and a good deal more.  It would be of more than casual interests for the opinion leaders in WIPO to know that vast volumes of the Shuar traditional knowledge in fact are documented and collected and kept as a secret for private commercial entities whose practices are we submit, aided and abetted by major economic powers on the global scene. See The Development of the WIPO Toolkit: Supporting Communities To Identify And Defend Their Interests During Documentation Of Traditional Knowledge [undated].  


� Proposed Program and Budget for 2006/2007, Director General, WIPO, available at � HYPERLINK "http://www.wipo.int/edocs/mdocs/govbody/en/wo_pbc_8/wo_pbc_8_3_pub.pdf" ��http://www.wipo.int/edocs/mdocs/govbody/en/wo_pbc_8/wo_pbc_8_3_pub.pdf� (last visited February 26, 2008). 


� The term economic “hit man” is appropriated from the title of John Perkins, Confessions of an Economic Hit Man, 2004.


� See In Re Southern Rhodesia, AC (1919).


� De Indis (1532)


� The Province of Jurisprudence Determined (1826).


� Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning and Other Legal Essays (1919).


� HLA Hart, The Concept of Law (1961).


� Crime and Custom in a Savage Society (1926)


� The Cheyenne


� Karl N. Llewellyn and E. Adamson Hoebel, The Cheyenne Way (Norman: University of Oklahoma Press, 1941).


� Adamson Hoebel, The Law of Primitive Man (1955).


� One illustration of this incomtempory law is the development of the doctrines of procedural and substantive expectations in administrative law. See for example, Duncan v. Minister of Envtl. Affairs and Tourism, Case No. 10226/06, High Ct. of South Africa, Cape of Good Hope Provincial Division (2007).


� See Charles A. Reich, The New Property, 73 Yale L.J. 733 (1963-64). 


� See Duncan v. Minister of Environmental Affairs and Tourism, Case No. 10226/06, High Court of South Africa, Cape of Good Hope Provincial Division (2007).


� Universal Declaration of Human Rights, Article 17.  The protection of property is guaranteed in other international human rights instruments as well as regional human rights declarations.  See American Declaration on the Rights and Duties of Man, Article XXIII- “every person has a right to own such private property as meets the essential needs of decent living and helps to maintain the dignity of the individual and the home.” See also American Convention on Rights and Duties of Man, Article 21- “everyone has a right to the use and enjoyment of his property.  No one shall be deprived of his property except upon payment of just compensation….”  See also the African Charter on Human and Peoples’ Rights, Article 14 “the right to property shall be guaranteed.”


� The Bellagio Declaration from the 1993 Rockefeller Conference “Cultural Agency/Cultural Authority: Politics and Poetics of Intellectual Property in the Post-Colonial Era,” Mar. 11, 1993, available at http://users.ox.ac.uk/~wgtrr/bellagio.htm.


� In Search of a Cure, BBC World Service website, available at  � HYPERLINK "http://www.bbc.co.uk/worldservice/specials/1718_pills/page2.shtml" ��http://www.bbc.co.uk/worldservice/specials/1718_pills/page2.shtml� (last visited February 26, 2008). 


� Id. 


� In Search of a Cure, BBC World Service website, available at http://www.bbc.co.uk/worldservice/specials/1718_pills/page2.shtml (last visited February 26, 2008).  


� Restatement (Third) of Foreign Relations Law. 


� Piracy has been identified as one of the non-derogable jus cogens norms.  Thus, no State is allowed to violate such a norm and there is universal jurisdiction over such violations. Traditional definitions of piracy have evolved from the “high seas” definition.  Piracy now encompasses online piracy, music piracy, and biopiracy.  The United States’ funding of bioprospecting amounts to little more than funding biopiracy.  The United States thus aided and abetted governmental agencies and private contractors in their acts of biopiracy. 





� International law is the “body of rules and principles of action which are binding upon civilized States in their relations with one another.”  There are numerous sources of international law, one of which is customary international laws.  Customary international law is “based upon the common consent of nations extending over a period of time of sufficient duration to cause it to become crystallized into a rule of conduct.” There are certain fundamental preemptory norms within customary international law.  These preemptory norms are called jus cogens norms.  The Vienna Convention on the Law of Treaties, in Article 53 and Article 64, state that treaties inconsistent with jus cogens norms are void.  Thus, universal jurisdiction exists for jus cogens norms.  Sufficient legal basis exists to determine which norms are jus cogens obligations, for example genocide, torture, slavery, and piracy.


� Polya Lesova, Exxon Pursues Arbitration Against Venezuela Over Seizure of Oil Assets, Market Watch, Sept. 13, 2007, available at � HYPERLINK "http://www.marketwatch.com/news/story/exxon-pursues-arbitration-against-venezuela/story.aspx?guid=%7B49E9D795-D4AE-46E1-890C-19CADA7C06E7%7D" ��http://www.marketwatch.com/news/story/exxon-pursues-arbitration-against-venezuela/story.aspx?guid=%7B49E9D795-D4AE-46E1-890C-19CADA7C06E7%7D� (last visited Apr. 2, 2008). 


� Berne Convention


� Graham Dutfield.  “What is biopiracy?”  International Expert Workshop on Access to Genetic Resources and Benefit Sharing (2004).


� Biopiracy: A New Threat to Indigenous Rights and Culture in Mexico, available at 


http://www.globalexchange.org/campaigns/mexico/biopiracyReport.html


� Oxford English Dictionary


� Case Study: Rosy Periwinkle (Madagascar).  Case Western Reserve University.


� HYPERLINK "http://filer.case.edu/~ijd3/authorship/rosy.html" ��http://filer.case.edu/~ijd3/authorship/rosy.html�.  The two chemicals derived from the Rosy Periwinkle bring in 160 million dollars annually, with little or none benefiting the Madagascaran people.  Tina Butler, Shamans and Robots: Bridging the Past and Future of Ethnobotany and Bioprospecting (2005), available at � HYPERLINK "http://news.mongabay.com/2005/0425-tine_butler.html" ��http://news.mongabay.com/2005/0425-tine_butler.html� (last visited Jun. 27, 2007). 


� Alexandrovic, History of International Law in the 16th, 17th, 18th centuries East Indies. 


� Statute of the International Court of Justice, art. 38, 1, 1945.


� North Sea Continental Shelf Cases, 1969 I.C.J 3, 41-5 (1969).


� Bioprospecting/Biopiracy and Indigenous Peoples, available at


� HYPERLINK "http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf" ��http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf� (last visited Dec. 17, 2007).


� Oxford Dictionary.  AskOxford.com


� NIH Report on Biodiversity, citing Tom Lovejoy. 


� Pushpam Kumar, Does Indigenous Knowledge Contribute Towards the Benefits of Bioprospecting?, available at


� HYPERLINK "http://iegindia.org/workpk234.pdf" ��http://iegindia.org/workpk234.pdf�.  The Amazon Rainforest Covers over a billion acres of land, large enough to be the 9th largest country in the world.  More than half of the world’s estimated 10 million species of plants and animals are found in the tropical rainforests and over 80% of the developed world’s diet originated in the rainforest.  There are over 3000 fruits found in the rainforest.  Rainforest Facts, available at � HYPERLINK "http://www.rain-tree.com/facts.htm" ��http://www.rain-tree.com/facts.htm� (last visited Jun. 27, 2007).  


� Singh Someshwar, Traditional Knowledge Under Commercial Blanket, available at � HYPERLINK "http://www.twnside.org.sg/title/blanket-cn.htm" ��http://www.twnside.org.sg/title/blanket-cn.htm� (last visited Dec. 17, 2007).  In the Amazon, the indigenous cultures use 1300 plant species for medicinal purposes.  Tina Butler, Shamans and Robots: Bridging the Past and Future of Ethnobotany and Bioprospecting (2005), available at � HYPERLINK "http://news.mongabay.com/2005/0425-tina_butler.html" ��http://news.mongabay.com/2005/0425-tina_butler.html� (last visited Jun. 27, 2007).


� (Mongabay.com 2007 citing Journal of Natural Products, 23 issue), available at � HYPERLINK "http://news.mongabay.com/2007/0320-drugs.html" ��http://news.mongabay.com/2007/0320-drugs.html� (last visited Jun. 27, 2007).  


� 70% of New Drugs Come From Mother Nature (2007), available at � HYPERLINK "http://news.mongabay.com/2007/0320-drugs.html" ��http://news.mongabay.com/2007/0320-drugs.html� (last visited Jun. 27, 2007). 


� Rainforest Facts, available at � HYPERLINK "http://www.rain-tree.com/facts.htm" ��http://www.rain-tree.com/facts.htm� (last visited Jun. 27, 2007).  NCI currently has a new anti-HIV drug, Michellamine B, that is supposed to enter clinical trials soon, and was derived from a rainforest vine.  NIH Report on Biodiversity. 


� Conservation International, available at


http://biodiversityhotspots.org/xp/hotspots/home/interactive_map.xml


� Bioprospecting/Biopiracy and Indigenous Peoples, available at � HYPERLINK "http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf" ��http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf� (last visited Dec. 17, 2007).  A 


� A Samoan study showed that 86% of the plants used by Shamans yielded biological activity in humans.  Rhett A Butler, How did the Rainforest Shamans Gain their Boundless Knowledge on Medicinal Plants? (2005), available at � HYPERLINK "http://news.mongabay.com/2005/0515-rhett_butler.html" ��http://news.mongabay.com/2005/0515-rhett_butler.html� (last visited Jun. 27, 2007).


� Singh Someshwar, Traditional Knowledge Under Commercial Blanket, available at � HYPERLINK "http://www.twnside.org.sg/title/blanket-cn.htm" ��http://www.twnside.org.sg/title/blanket-cn.htm� (last visited Dec. 17, 2007).


� Rainforest Facts, available at � HYPERLINK "http://www.rain-tree.com/facts.htm" ��http://www.rain-tree.com/facts.htm� (last visited Jun. 27, 2007). 


� Bioprospecting/Biopiracy and Indigenous People, available at � HYPERLINK "http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf" ��http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf� (last visited Dec. 17, 2007). 


� NIH Report on Biodiversity


� Bioprospecting/Biopiracy and Indigenous People, available at � HYPERLINK "http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf" ��http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf� (last visited Dec. 17, 2007). 


� NIH Report on Biodiversity. 


� Id. 


� Forsham v. Harris, 445 U.S. 169 (1980).


� Bioprospecting/Biopiracy and Indigenous People, available at � HYPERLINK "http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf" ��http://www.kahea.org/gmo/pdf/bioprospecting_people.pdf� (last visited Dec. 17, 2007).


� Report of a Special Panel of Experts on the International Cooperative Biodiversity Groups, available at � HYPERLINK "http://www.fic.nih.gov/programs/research_grants/icbg/final_report.htm" ��http://www.fic.nih.gov/programs/research_grants/icbg/final_report.htm� (last visited Dec. 17, 2007).  See also Joshua P. Rosenthal, Fogarty International Center, National Institutes of Health, USA, “A Benefit-Sharing Case Study for the Conference of Parties to Convention on Biological Diversity,” The International Cooperative Biodiversity Groups (ICBG) Program, available at � HYPERLINK "http://www.cbd.int/doc/case-studies/abs/cs-abs-icbg.pdf" ��www.cbd.int/doc/case-studies/abs/cs-abs-icbg.pdf� (last visited Feb. 5, 2008).


� Report of a Special Panel of Experts on the International Cooperative Biodiversity Groups, available at � HYPERLINK "http://www.fic.nih.gov/programs/research_grants/icbg/final_report.htm" ��http://www.fic.nih.gov/programs/research_grants/icbg/final_report.htm� (last visited Dec. 17, 2007).


� In the USA, there is currently an open patent policy in which any person may register a patent and it is up to an objecting individual to challenge the authenticity of the patent.  In India, traditional knowledge is protected through the use of public registries.  The traditional knowledge is comprised and officially documented in a public registry and thus prevents the future claim of patents based on that public knowledge.  This is known as a defensive disclosure.  


� Case of Mayanga Indigenous Community of Awas Twingni, Judgment of August 31, 2001, Inter-Am. Ct. H.R., (Ser. C.) No. 79 (2001).


� The conquest of the Americas was a holocaust for Native Americans.  


� R.J. Rummel, Pre-Twentieth Century Democide, in Death by government, n.82 (2002) � HYPERLINK "http://www.hawaii.edu/powerkills/DBG.CHAP3.HTM" ��http://www.hawaii.edu/powerkills/DBG.CHAP3.HTM�. 





� Little is known or publicized of the short war between Ecuador and Peru during the early part of this millennium. The conflict was driven by petroleum interests who wanted a specific resolution of boundary lines so that they could gain access to the concessionary deals to the oil in both Peru and Ecuador. The war was driven by private sector greed. See John Perkins, Confessions of an Economic Hit Man 222 (Penguin Group 2006) (2004).  The Shuar fought in this war on the Ecuadorian side of the border but for the purpose of protecting their land from invasion from Peru and the interests supporting Peru. 


The Shuars formed Ecuador’s first line of defense. They proved themselves to be ferocious fighters, often overcoming superior numbers and better-equipped forces. The Shuars did not know anything about the politics behind the war or that its resolution would open the door to oil companies. They fought because they come from a long tradition of warriors and because they were not about to allow foreign soldiers onto their lands. Id.


� ConocoPhililps Oil Projects vs. Indigenous Communities in the Amazon: Block 24- The Southern Ecuadorian Amazon.  Amazon Watch, http://www.amazonwatch.org/amazon/EC/burling/index.php?page_number=2


� Ecuador declared oil concessions were no longer valid because of force majeure.


� Oral history of the Shuar as related by Ricardo, President of Shaman Association. 


� Exxon Valdez was an oil tanker that spilled an estimated eleven million gallons of crude oil in Alaska in 1989.  It was one of the largest oil spills in the history of the USA.  U.S. Environmental Protection Agency, � HYPERLINK "http://www.epa.gov/oilspill/exxon.htm" ��http://www.epa.gov/oilspill/exxon.htm�.


� See supra note 3.  Perkins, 2006 (citing Shakaim Chumpi in Spirit of the Shuar (2001)).


� Daniel Gordon, Ecuador seeks oil ‘compensation’, BBC News, September 21, 2007.


� In section 102 of the 3rd Restatement of Foreign Relations Law, Article 1 (c) stipulates that the rule of international law may be derived “from general principles common to the major legal systems of the world.”  Thus, American practice supplements the Statute of the ICJ  and ensures that general principles are an independent source of international law.   This principle is expanded in Art 102 (4), which states the following: “general principles of law common to major legal systems even if they are not supported by custom or reflected in treaty law may still be used as a rule of law to supplement international law where there is a potential legal vacuum. 


� Filartiga V. Pena-Irala, 630 F.2d 876, 889 (2nd Cir. 1980).


� For an appropriate illustration see §444 Restatement 3rd Foreign Relations Law: “In the absence of a Presidential determination to the contrary, the act of state doctrine will not be applied in a case involving a claim or title or other right to property, when the claim is based on the assertion that a foreign state confiscated the property in violation of international law.”  A major element of USA international law is devoted to the aggressive protection of American investment abroad from foreign takings.  Thus, both the act of State doctrine and the Foreign Sovereign Immunities Act expand USA jurisdiction in terms of the protection of property rights. The USA also uses other methods of unilaterally protecting property including intellectual property.  This includes the threat and/or use of economic sanctions or punishments against States alleged to have been misappropriating American intellectual property interests.  In addition, American practice has been aggressive in seeking to extra-territorially prescribe, apply, and enforce USA law when it is alleged that there is piracy relating to electronic, music, online and related forms of intellectual property.  Latin America has experienced the concept of “hot goods.”  For example, in Chile American firms claimed that the taking of their copper interests were unlawful and wherever Chilean copper was delivered in the world they had a right to seize the property and litigate title on the basis that the takings were unlawful in international law.  See “Blockading Chile’s Copper,” Time Magazine, Nov. 6, 1972. Currently, Exxon is seeking to seize exports of Venezuelan petroleum using the “hot good” method of extra-territorial enforcement.  See “Exxon Mobil cut off from Venezuelan Oil,” Cnn. Com, Feb 12, 2008.  


� Case of Mayanga Indigenous Community of Awas Twingni, Judgment of August 31, 2001, Inter-Am. Ct. H.R., (Ser. C.) No. 79 (2001).


� Bradely C. Bennett et al., Ethnobotany of the Shuar of Eastern Ecuador Introduction (New York Botanical Gardens) (2002). 


� See Case of Mayanga Indigenous Community of Awas Twingni, Judgment of August 31, 2001, Inter-Am. Ct. H.R., (Ser. C.) No. 79 (2001).


� Id. 


� Case of Sawhoyamaxa Indigenous Community, Judgment of March 29, 2006, Inter-Am. Ct. H.R., (Ser. C.) No. 146 (2006).


� Id. 


� See Case of Indigenous Community of Yakye Axa, Judgment of June 17, 2005, Inter-Am. Ct. H.R., (Ser. C.) No. 125 (2005).


� The juridical quality of the American Declaration is further strengthened by the fact that it has been incorporated as an obligation into the OAS Charter by an authoritative determination of the highest international tribunal of this hemisphere. 


� ICJ Namibia Advisory Opinion, 1971.


� It should be noted that in the ICJ litigation Australia v. France, 1974  the ICJ ruled that a statement made by the French foreign ministry publicly and in good faith bound the Republic of Franc in international law.  Virally, “Good Faith in Public International Law,” 77 Am.J.Int’l L. 130 (1983).  Compare Declaration on Friendly Relations and Cooperation Among Friendly States, authoritative gloss on the UN Charter: Obligation to Cooperate.


� Convention on Biodiversity, available at � HYPERLINK "http://www.cbd.int/convention/parties/list.shtml" ��http://www.cbd.int/convention/parties/list.shtml� (last visited Apr. 7, 2008). 


� Id. 


� Id. 


� Art 1 of the Convention on Biodiversity


� Attached to this petition is the complete documentation forwarded by Bennett to USAID on behalf of NYBG.  This documentation, on our best belief, was passed onto the NIH and then onto the NCI to be placed on the registry.  We have obtained copies of the entire document, together with the stipulated contractual information, etc.  Several years after the misappropriation took place, the NYBG published this information in its in-house journal in 2002.  This is over a decade after the materials were acquired by fraud, and deceit.  The ostensible purpose of this publication was to facilitate a tolling of the NY Statute of Limitations so that it would be difficult to take legal action against the bioprospectors if the Statute of Limitations had run against them.  When the Shuar first discovered the facts of biopiracy they conducted an investigation through their Abugado Defensar, Professor Winston Nagan.  Professor Nagan was contacted by a Mr. Frank Penna, a consultant with The Policy Sciences Center, and informed on the basis of discussions with officials in the NYBG, that according to them the Shuar had lost all economic rights in their traditional knowledge because the NYBG had published the materials in their in-house journal, thus destroying the secrecy aspect of the knowledge. We have been informed by the village leaders that shortly after the NYBG heard that we were looking into the matter, Mr. Bradley Bennett made a trip to the village and took a copy of the NYBG publication [it is in English].  He dropped this copy of the document on the desk of the Chief, and immediately left.  We can only assume that the purpose of this trip was to provide some form of notice that the community was aware that their patrimony had been stolen and published and that the Statue of Limitations was therefore tolled from that moment. 
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