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Introduction

This paper outlines in general terms a problem loosely characterized as biopiracy. There is no distinct legal category in international law, or in the domestic law of the United States, which specifically makes biopiracy a tort or a crime, or indeed, a form of liability for which relief may lawfully granted. However, the way biopiracy has specifically been used to misappropriate the traditional knowledge of the Shuar Nation of Ecuador suggests that there may be legal theories for which the specific process of misappropriation may give rise to liability under international law as well as under developments in domestic law of the United States and Ecuador. The main theories that may have relevance for the possibility of moving forward with litigation are summarized in the last part of this paper. However, the possible efficacy and legal coherence of these theories are dependent upon an understanding of the background of the problem of biopiracy, the general and specific methods used by biopirates, and a clarification of the nature of the interests as property that have been misappropriated. 
· Part one of this paper provides an outline of the importance of biodiversity and traditional knowledge for medical and pharmaceutical interests. 
· Part two of this paper develops a generic model of the concept of bioprospecting, which is essentially the cover for acts of biopiracy. The model is drawn from general experience as well as the specific facts in our possession. 
· Part three of the paper details specifically how the bioprospecting/biopiracy process actually works. 
· Part four of the paper outlines in specific detail the actual operations of biopiracy in the specific case of the Shuar. 
· Part five raises the question which is widely accepted as conventional wisdom that indigenous societies have no legally recognizable concept of property and a fortiori cannot have a notion of traditional knowledge as a property value. Thus, part five poses the question whether traditional knowledge has the qualities of the notion of property at all. 
· Part six although somewhat remote from a practitioners immediate interest, is nonetheless of practical importance. Here we seek to establish the central principle that indigenous people do have concepts of property well recognized in contemporary, analytical jurisprudence. It further shows that these same insights are firmly established as conventional wisdom in legal anthropology. The central point of this part is to establish the common sense notion that traditional nations have cognizable property interests as a matter of conventional jurisprudence, as well as conventional social science, as well as the anthropomorphic research of some of the most renowned legal anthropologists in history. 
· Part seven deals specifically with traditional knowledge as property, as a form of secret knowledge in the Shaman tradition of Amazon Rain Forest. We note in passing that it is because the Shaman traditional knowledge was held to be a secret, that bio-prospect has used extraordinary means of deception to misappropriate such knowledge. 
· Part eight explores the concept of traditional knowledge in the concept of the development of such ideas as the “new property,” which we believe includes in particular, intellectual property. 
· Part nine provides an appraisal of the problems of protecting traditional knowledge against the ideological assumptions and misconceptions of certain aspects of intellectual property law. 

· Part ten reviews several possibly promising legal theories, which may be used to support a claim against those who have engaged in the misappropriation of the traditional knowledge of the Shuar. 

· Part eleven, examines trade secret law. In a separate document, which we shall forward, we have developed a draft pleading based on the Uniform Trade Secrets Act. Here we provide the outline of regional trade secret law of five Andean nations including Ecuador. 
· Part twelve examines whether one may indeed formulate an international tort of biopiracy under customary international law. 

· Part thirteen follows this analysis by the consideration of biopiracy as a tort and violation of the Law of Nations. 

· Part fourteen explores the possibility of biopiracy as a human rights tort in violation of the Law of Nations.

· Part fifteen indicates the possibility that the concept of property under the Inter-American system may well include traditional knowledge as property for the purpose of protecting such property (an important aspect of cultural survival) under the Inter-American Convention.

The Relevant Background to Biopiracy, Bioprospecting and the Misappropriation of Traditional Knowledge

It has long been awknowledged in the world of scientific botany that traditional indigenous cultures use the natural resources of the environment for medical and/or economic purposes.  Conventional botanists, exploring exotic regions of the world, use the good will, courtesy, and generosity of traditional leaders and healers to determine what plants would hold particular scientific interest for botany.  Great reputations are earned based on discoveries made by botanists who advance their careers as scientists taking credit for knowledge they appropriate from traditional knowledge sources.  In their home countries, the admission of such taking could result in a loss of reputation, and would generally be depreciated as involving in effect the taking of somebody else’s work product and knowledge.  Occasionally, a botanist would uncover a local traditional knowledge secret and appropriate its value, in the market economy, by patenting the information acquired after determining its currency in terms of further scientific testing.  However, such benefits would generally be seen as an incident rather than objective of the botanists’ intrusions into the traditional culture.  


Recently, what appears to be an incident of normal, if somewhat, exploitive, knowledge hegemony has become a primary objective of intervention on the part of governments and special interest groups to essentially steal the foundation of traditional knowledge, develop it, patent it, and make vast profits while denying any benefit sharing to those communities from whom this patrimony was stolen.  Such communities actually acquired this form of traditional knowledge in the first place through the cultural inheritance which itself generated an internal epistemology and inquiry for the uses of these items of knowledge in their communities.  


In the 1980’s, the National Institute of Health (NIH) and related scientific groups in the United States (US), made public representations that in the area of health care the over-reliance on inorganic compounds in developing new antibiotic and other drugs would not serve the health care needs of the future.  Bacteria, fungi, and other organisms dangerous to human health were becoming immune to the inorganic based drugs, indicating that these organisms could change faster than the human capacity to manipulate inorganic compounds in the medical and pharmaceutical labs.  The obvious solution was to look to nature’s diversity for new sources of compounds that could be more effective in the development of drugs.  Thus, the priority, it was thought, should be given to organic sources of compounds for the development of more effective drug therapies in the future.  


The result of these representations to the Congress of the US was that the Foreign Assistance Act was amended to include funding for gaining access to organic compounds thought to repose in the natural environment itself.  The approach taken by Congress was to support US bio-prospecting for promoting biodiversity.  Certainly, biodiversity would be critical to the bioprospector. That is to say, nature is the repository of biodiversity, and in biodiversity there should be a rich store of organic material, the chemistry of which would yield organic compounds for use in medical and other commercial context. It is possible that a scientific assumption behind this initiative was also influenced by the idea that nature invariably tends to produce the organism that may threaten human existence while simultaneously producing the counter organism that negates this threat. In this sense, there is no necessary misrepresentation in how this legislative initiative was actually packaged.  Additionally, the management of the program and the distribution of funding were allocated to a respected aid giving arm of the federal government, the United States Agency for International Development (USAID).  


USAID took as its mandate the idea that it should do everything possible to promote bioprospecting activity in foreign nations, especially in indigenous communities, in which it was thought there would be a rich store of undeveloped and under-explored resources of biological diversity that could be used for potential scientific development, patenting, and marketing in furtherance of US interests.  The general idea was innocuous as it was implemented.  If prospectors could simply appropriate samples of natural resources from environments rich in biodiversity, in large quantities, and remove them to the US laboratories, the laboratories would have the sophistication to find compounds of economic and/or medical value.  
As it turned out, this uneconomic investment did not yield results of real value.  The statistical indications suggested that using this method, 1 item out of every 10,000 might yield something of economic value after researching the particular resource. This made the initial trust of biodiversity and bioprospecting unattractive, unproductive and economically prohibitive. However, the NIH and its allies began to pay close attention to the work of so-called economic ethno-botanists. These actors brought attention to the fact that statistical knowledge about a particular ecosystem could be valuable and economically effective if one could appropriate the traditional knowledge of selected indigenous people around the world.
 The statistical numbers vary depending upon the degree to which the traditional knowledge is uncontaminated and the environment from which this knowledge is drawn and remains untarnished by the forces of modernization and development. A particular and attractive target of this initiative was the Shuar Nation of Ecuador. 


The Shuar “occupies” a territory of immense richness and diversity in terms of the plant life and vast resources found within its border.  The Shuar territory in the Amazonian part of Ecuador is widely regarded as a biological hot spot on the planet.
  It is considered to have approximately 17% of the world’s biodiversity and therefore would be of immense interest to the promoters of bioprospecting for medical and commercial purposes.  Moreover, the traditional knowledge of the Shamans in the Shuar Nation was one of the most intact and uncontaminated forms of knowledge on Earth.  It is a long history of thousands of years of uncontaminated transmittal.  The Shamanic tradition of the Shuar involves rigorous training of the mind, involving years of practice and teaching.  The training includes spiritual and mental discipline along with psychological understanding and insight into the material world and physical components of health related problems.  

The Shaman is required to have a virtual encyclopedic knowledge of the sources of the rainforest. This knowledge is hard to acquire. The Shaman is expected to not only master the knowledge but to develop it and administer the outcomes of his training and education in the practical world of local healing. The knowledge requires intense training and discipline and is held as a community secret, in part because the plant and animal ingredients and combinations administered to the patients could in the hands of the ignorant cause great injury and even death.  Hence, Shamanic knowledge is a secret for professional reasons as well as for reasons for protecting the patient from the abuse of the use of such medical resources.  

The model of bio-prospecting for the ostensible preservation of biodiversity

The subsequent US congressional funding to support the processes of preserving biodiversity accepted as a fundamental principle that economic botany and it’s the related sub-discipline, ethno-botany should be important components of the bioprospecting process.  These fields also came with their own institutional set of players, largely but not exclusively, centered in the great botanical institutions of the US.  These institutions include the New York Botanical Garden, the Missouri Botanical Garden, as well as the University of Chicago and the University of Illinois Botanical Gardens.  These institutions were bioprospectors for their own botanical and economic interests long before there was any interest in bioprospecting for protecting biodiversity.  Now, these institutions could use their techniques and skills in acquiring traditional knowledge about biodiversity, including plant resources, with the imprimatur of the government of the US, the NIH, and federal health establishments, as well as its allies and collaborators, the great pharmaceutical companies: Pfizer, Merck, and Monsanto. Thus, a standard prototype for the acquisition of knowledge generally regarded as secret traditional knowledge in particular indigenous cultures was developed.  


The first and most important initiative was to target the richest possible source of traditional knowledge, which would yield the highest statistical potentials of commercial and therapeutic value.  The targets would be regions in which biodiversity was well preserved, the culture living in that eco-system was largely uncontaminated, and the traditional knowledge was both credible and intimately tied to the rich diversity within which the traditional knowledge had evolved. Of the many global targets, the Shuar, living in the southeast part of Ecuador, occupied one of the globe’s biological hotspots.  Thus, the ecosystem and the indigenous peoples’ knowledge could be directly focused on for the purpose of expropriating such knowledge, and transferring it to the US. Upon the transfer, such knowledge and the biological referents included in it would be used to produce organic compounds which could be patented and marketed on a global basis.  Thus, the system would provide research and development opportunities for the medical establishment, the great universities, and private sector laboratories often associated with the great pharmaceutical industries. An important incentive for most of the participants in the chain of bio-prospecting decision-making is also the prospect of generating profits, an incentive especially critical to the pharmaceutical industry, as well as indirect but real economic benefits for the great botanical garden institutions. 


In a general sense, there is also enhanced value to the economy of the US and its allies in the appropriation, scientific development and commercialization of this knowledge.  In short, the process involved a transfer of wealth in the form of intellectually developed knowledge from indigenous people, among the poorest and powerless on Earth, to the world’s richest and most powerful nations. It is for this reason that there is a global discourse centered around the issue of certification of traditional knowledge as well as the juridical character and ultimate efficacy of benefit sharing as a mandate of international law.   

How the model of bio-prospecting works
The term bio-prospecting has major currency in US law and practice. There are in fact, two major legally instruments of global salience. One of these instruments is the United Nations convention on biodiversity. Of the several provisions of concern two the medical and pharmaceutical establishment in the US there are some very specific provisions that make biodiversity itself an ecological imperative for international law and policy. With that policy objective designed to secure diversity itself, the convention provides for adjudication before the international court of justice and specifically provides for the protection of the traditional knowledge and genetic resources in Article 8[J]. This process under the Convention would effectively subject US bio-piracy policy and practice to international supervision under the international law. It would provide for the judicial settlement of claims that are based on the abuse of the eco-social bio-diverse environment as well as the misappropriation of knowledge and resources taken from such areas. It is therefore unsurprising that the US prefers a program of unilateral prospecting in bio-diverse environments with virtually no protection for the states whose diversity has been studied and exploited. More than that, items of knowledge about the diverse ecosystem which are of economic value could be appropriated and the victims of such dispossession would effectually be without a remedy because of the way in which US law and practice would block access to information concerning what elements of knowledge were taken, and who they were distributed to for the purpose of research and ultimate registry of patents for global marketing. 


Under the Foreign Assistance Act, USAID funds bio-prospectors directly through USAID. The agency is therefore directly involved in the allocation of grants, the facilitation of access in the field, the registry of acquired traditional knowledge and its placement in the US. From this point, US policy closely guards the traditional secret knowledge that it has acquired and distributed them according to criteria that there are largely non-transparent. In short, USAID performs a critical function as an aspect of its legislative mandate to aid and abet the activities of the bioprospectors in the field.  Government funding is provided under grant to appropriate the traditional knowledge and the organic materials necessary to support the continued uses of the knowledge.  The bioprospectors, often one of the big botanical gardens, would then hire their ecological and ethno-botanical ‘hit men.’
  The ‘hit men’ travel to the country, for instance Ecuador, and liaison with officials in the US embassy as well as USAID representatives. USAID find a local indigenous official and introduce the parties.  A model story usually serves as a cover for the actual work of appropriating knowledge and specimens for the bio-prospectors agenda. For example, a frequently used pitch is one that projects the ‘hit men’ as essentially idealistic and morally committed educators or philanthropists of some sort.  

The ‘hit men’ represent that they are there to help a small isolated village with the education or minor health support of the children and the young. An indigenous official is asked to sign a document, sometimes called a “convenio”, which authorizes the ‘hit men’ to camp out at a village and promote the educational objectives of teaching the village children.  The entire process is done with great secrecy and normally with an approving nod from some lower level ministry official.  The cover is altruistic education or missionary work, usually targeting children.  

At times the cover story differs.  The ‘hit man’ may be a professor from a major university who wants to bring a group of students to learn about the indigenous culture and to have the students interact with the local community. However, the prime purpose is not to socialize and drink Chicha or some local indigenous brew; it is to collect economic and/or health related information in the traditional system of knowledge in that community.  The village official is given a gift, in effect a “bribe”, to be discreet about what he has agreed too.  In one example, the official was offered an open-ended visa for him and all the members of his family.  A visa is an expensive and highly valued document.  In another case, the local official was offered more than a visa priority for his entire family; he was induced with funds in the form of a “scholarship” to study in a particular country. Funding is sufficient to bring his family as well. 
Thus, the “bribe” falls within the formal normal functions of the embassy in facilitating educational opportunities abroad, as well as, managing the normal visa problems, but without the normal restrictions and bureaucratic red tape that accompanies the process.  One may of course infer that these benefits are highly valued and would not have been given but for the covered and secret access which the official can normally provide. Thus it would seem that the benefits given under the cover of normal diplomatic functions are nonetheless a “bribe”. The benefits are given as a quid pro quo for a secret “convenio” which is unlawful and violates state law and traditional law. The assurance of complete confidentiality about the presence of the ‘hit men’ in the village is critical to the art of bio-prospector. Sometimes the bio-prospector simply shows up for the contract, usually in English, asking a particular official of the community for a thumb print or signature in return for which the official or the person signing the document would receive two scholarships for members of his village. The contract could stipulate that the unauthorized individual sign away all material assets and knowledge of economic value of the entire Shuar community.  In a particular case, a botanical garden offered an official of the Shuar two scholarships to study in the mid-West in return for a transfer of all botanical assets and knowledge to that entity. 
The illusion of innocent bio-prospecting continues

The head-man of the community usually is the head-man of a number of villages which are widely distributed in the Shuar territory. The ‘hit man’ sets up a camp in one of the villages and explains to the chief that the head-man has approved his presence, and he has come with teachers to help the children of the village. He further explains that the children will inherit a beautiful ecosystem in the rain forest and that it would be good if they could be educated about their own ecosystem and inheritance. The children are sent to the “school”.  The school’s master (alias the ‘hit man’) tells the children to go into the forest and collect plants.  “What plants should they collect?,” ask the children.  “Ask your parents what plants they use for various ailments or for various practical activities in their daily lives” is the reply.  If the parents are uncertain about what plants are used to reduce fever, alleviate belly aches or repel insects, the ‘hit man’ suggests perhaps the parents consult with the Shaman, and in this way ensures the students will know what plants to identify, collect, and give to the ‘hit man.’ 


The collection of the plants and information is done by the children on the further promise that when enough plants are collected and enough information given from the family or the Shaman, the information will be put into a school book, in the Shuar language for the use of the children in the village school.  In one actual case, the ‘hit man’ collected some 578 items of traditional knowledge. This was given to USAID as an official report. The report stipulated the technical name of the plant, its traditional economic uses, and contained a diagram of the plant itself. As indicated, after the ‘hit man’ collects a staggering size of knowledge and plant samples, these samples are scientifically recorded on reports which are passed on to USAID.  USAID, via an interagency agreement, passes these reports onto the NIH.  Through an internal agreement or understanding, the NIH passes this onto the National Cancer Institute (NCI).  The NCI puts the information on its registry, which is closed to the public and for which there is only limited access, normally assigned to the great pharmaceutical companies. In the actual situation as mention above the volume of stolen knowledge is so staggering that it probably is the largest example of “bio-piracy” in history.


The above is a model of how bioprospecting generally works in terms of US practice and the role of the US government and major botanical organizations in acquiring, processing, storing, and distributing the knowledge of traditional Shamans and healers.  This of course is the ultimate paradigm of benefit sharing.  The benefits go exclusively to a wealthy State, the wealthiest botanical institutions, the wealthiest universities, and the wealthiest pharmaceutical companies. It is an example which contrasts open-hearted, altruistic, generosity from the traditional communities, with apparently modern moral values compromised by cynicism, deception, greed, and racism.  

Is traditional knowledge property?

 
One of the problems of using law to protect indigenous property and particularly indigenous traditional knowledge is the difficulty in both theory and practice of properly describing the nature of property and its jurisprudential underpinnings. In this section we give consideration to both the nature of property as well as the nature of intellectual property. In doing so, we demonstrate that property in general legal theory, specifically in the context of the anthropomorphic foundations of traditional knowledge as intellectual property, which is property that may be taken by practices akin to misappropriation. 


The term property is a legal construction whose meanings are not always understood in comparative legal culture. A central theme of property is however rooted in a very universal idea that in any community some things of value are protected as “belonging” to an individual or small kinship or family unit or indeed belong to the larger collective. The distinction builds on a psychological idea well illustrated in the Roman civil tradition; which indicates that a thing [res] may be yours and mine. In short, it works on the assumption that there are things in the community over which a person or group of persons may claim that this is mine, and that the other thing is yours.  Thus, property being complex as it is, works on a rather simple psychological truth that human beings live in families and communities, or societies and states, and have a certain fundamental sense about what things of value are theirs, either jointly or severally, and what things belongs to others, either individually, jointly or severally.  

The advent of Eurocentric hegemony also meant the expansion of the legal culture of the imperial powers. This practically meant that no serious account was taken of the legal systems of the subjugated people, in particular, indigenous communities.  With regard to property, it was commonly held that indigenous communities simply had no concept of property because property requires individual title and ownership.  Since the main economic resource of an indigenous community was largely the land it occupied, it was simply assumed that the only idea of title that indigenous people had was an undifferentiated communalism.  In short, since everyone owned everything, no one owned anything.  
Frequently, colonial courts provided self-serving and weak justifications for acts of naked expropriation and aggression.
  In the Americas it was the Pope himself, the Holy Father, who claimed that in effect all titles to land in Latin America vested in his holiness. This claim was repudiated by the Spanish jurists and theologian Francisco de Vitoria in 1532.
 History thus repudiates this extravagant claim. As we see below modern legal theory confirms the wisdom of the historical judgment. 
Property and Legal Theory

Legal theory partly developed in the classic Western analytical tradition has provided a much deeper insights of the very nature of the complex interests encoded in such words as “right” and “property” itself. During the nineteenth century scholars begun to observe that legal words were often use in ways that reproduced confusion and inclarity. To some extent, the sensitivity to the use of legal terms and phrases was largely due to the success of John Austin theory of law.
 Austin developed the theory of law in terms of sovereignty. In doing so, Austin also demonstrated that the term law was used in many different senses; which seemed to be part of legal discourse but in fact was not properly law in the technical sense of his system. Other critical words in legal discourse began to be more carefully analyzed as well. Among these was the notion of what a “right” really is and how in general the concept of “rights” properly understood would clarify the different ways in which it is used in practice to explain legal relationships, including relationships to property interests.  
An enormous intellectual break through came in the early twentieth century. Distinguished jurisprudence scholar Wesley Newcomb Hohfeld demonstrated that when the word “right” was analytically dissected, it included a range of complex complementary and opposing interests often not observable even to the most skilled legal scholars and judges.
  To illustrate, the idea of a “right” could be use in the sense that it is a legal power. In this sense the opposite of legal power would be the recognition that some other legal person has “no right.” The word “right” may be used in a strict sense. The term right thus entails a necessary correlative relationship, namely the concept of a “duty”. Thus, in the Hohfeld approach we can show that when the word “right” is used it could refer to the concept of a legal power, privilege, immunity, a liability, a disability, etc.  Critically, the term “right” could be used only if it is conjoined with a correlative such as the idea of a duty.  Logically, the concept of a “right” could not preclude its opposite, the concept of a no right: In this sense, the notion of a right is a privilege for which there is no right as a jural correlative. 
To summarize, the Jural Opposites are as follows: 1Right/No-Right; 2Privilege/Duty; 3Power/Disability; 4Immunity/Liability. The Jural Correlatives are as follows: 1Right/Duty; 2Privilege/No-Right; 3Power/Liability; 4Immunity/Disability.  This system is the foundation of The Restatement of the Law of Property and it is also the foundation of the analytical jurisprudence.
  It is not our purpose to elucidate this sophisticated analytical scheme but only to point out that the assumed superiority of conventional law was itself somewhat crude in its deeper understanding of the nature of human interests and entitlements in the context of conventional legal culture.  The importance of this sophisticated analytical system was really apparent to anthropologists who could use these ideas to explain the juridical character of legal interests and entitlements of people who live in indigenous communities and who it is often claimed, erroneously, have no concept of legal rights, interests, and property.

Early twentieth century anthropologists were in fact approaching the sophisticated Hohfeldian analysis of the grammar of a general legal system. For example, the great anthropologist Malinowski
, through observation and participation, was able to establish that the law of a so-called primitive community in fact was a dynamic of social relations and interactions dealing with interests, which could clearly be identified in terms of well understood ideas of rights, duties, powers, privileges, immunities, disabilities, and more.  In short, the idea that indigenous communities do not have legal concepts that allocate benefits and control over things of value and interest was simply a matter of myopia from the perspective of anthropological inquiry. In a famous collaboration between two famous US legal theorists, Karl Llewellyn and Adamson Hoebel
, these scholars demonstrated that an indigenous nation of North America, the Cheyenne, had a working legal system with methods of enforcement and in fact had a foundational and basic set of well understood juridical understandings that accumulatively constituted an operational or living constitutional system.
  Such work often stood out as inconvenient because its implications suggested that the exploitation and expropriation of the rights of indigenous nations would be a more arduous business if the juridical character of such societies were actually recognized.  Hoebel, himself, specifically wrote a treatise applying the Hohfeldian scheme to the study of the legal systems comparatively of so -called primitive peoples.
  In short, it is false to hold that indigenous peoples have no legal systems and no legal rights which are comparable and efficacious and which clearly define the roles and rights of human beings in the community and in the eco-system.  Only intellectual laziness can proclaim as a truth the notion that indigenous peoples have no concept of rights and therefore no concept of property rights. 

Traditional knowledge as property

The traditional knowledge of many indigenous communities is a knowledge that is generally preserved, cultivated, and transmitted to future generations of traditional knowledge specialists in the community.  A specific aspect of specialization is knowledge about human well-being and health.  In the Shamanic tradition of Amazonia, the training of a Shaman involves rigorous and arduous methods.  The training is partly spiritual, partly psychological, and partly material.  Thus, a trained Shaman has tools to diagnose the ailment or malady of a patient using multiple vantage points or foci.  The patient’s problems may have its roots in a spiritual crisis, a psychological dysfunction, or a largely material cause, such as injury resulting in a broken limb.  The Shaman’s diagnosis must generally account for multiple factors to determine what is required to relieve the suffering and cure the patient. An important tool at the disposal of the Shaman is the knowledge of what in the natural available eco-system may facilitate the diagnosis of the patient’s problem and how to treat it.  

The Shamans in the rain forest of Ecuador are well trained in their profession. They hold an unusually deep understanding of plants and other available natural resources of the rich bio-diverse characteristic of the ecosystem of the rain forest.  They know what plants, barks, and other life forms are of important medical value in the sense of material insight, psychological insight, as well as spiritual understanding.  Shamans vary in the intensity of their training as well as in the various skills they can bring to health care.  However, the plants, roots, and other elements of the environment, require the thorough understanding of how these living organisms are to be used, combined, and prescribed.  The material medicines are often combined with insights into the psychological foundations of dysfunctions, sometimes described as energy dysfunction or the unequal distribution of energy in the patient generating the symptoms and effects of certain kinds of illnesses. 


Some of the plants or plant combinations are intense in their impact on the human physiology as well as on the mind.  In the control of an untrained or ignorant practitioner, these medicines can do serious harm to a patient and can even kill.  It is for this reason primarily that in the Shamanic tradition of the Shuar, the entire process of training a Shaman requires enormous sacrifices and the extensive discipline as well as commitment.  This includes recognition of the value of this traditional knowledge. This knowledge is also part of the very definition of the roots of cultural identity and social solidarity.  The values of traditional knowledge are not casually acquired or irresponsibly distributed. It is effectually a professional secret.  The transfer of this aspect of culturally sensitive and valued knowledge is structured to effectively inform the future generations who would define ultimately the survivability and well-being of the community.  

It is correspondingly a tightly controlled and critical aspect of traditional secret knowledge.  It follows that in the Shuar community, Shamanic knowledge is powerful and highly valued.  It is carefully nurtured and distributed only to those who are accepted as trainees for the future.  Such acceptance requires the trainee to be committed, serious, responsible, and capable of experiencing great mental and physical deprivations to strengthen the mental and spiritual faculties for effectively becoming a community Shaman healer.  It is for this reason that it has been so difficult for bioprospectors and fly-by-night opportunists to acquire a full and coherent account of the Shuar traditional store of knowledge.  The bio-prospectors who seek to acquire such traditional knowledge using fraud and deceit would certainly compromise the trade secret value of traditional knowledge but in a complex manner. The bio-prospector would assume that a crude, stealthy appropriation of such knowledge is optimal knowledge and thus, exhaust the value of such knowledge in commercial and/or therapeutic terms. In fact, the knowledge acquired may be very shallow and though of value of further research may not misunderstand and depreciate its important value to science, or indeed its optimal commercial values and uses.  


Bio-prospectors who misappropriate the Shuar knowledge work on the erroneous assumption that each plant does one simple discreet thing, be it medical, cultural, or economic.  In fact, the Shamanic knowledge is not static.  The Shaman’s work continually at improving the depth of pychological and spiritual insight into the inner nature of plants and related items of the resources of the rain forest. Thus, Shaman practice is in part about traditional knowledge Shamanic epistemology. This epistemology is continuously broadened and shared with other qualified Shaman to respond to the practical problems that Shuar experience living in the rainforest.  For example, the Shaman may use several plants in complex combinations to produce an exponential range of possible therapeutic values.  This is another reason that Shamanic knowledge is regarded as a secret and this secret is transmitted only to those who are qualified, or who are in training or who themselves are engaged in broadening the boundaries of the knowledge base of the Shaman profession.  

In a recent United Nations meeting, the representative of an Andean State stated quite blandly that Shamanic knowledge of plant resources had no economic value. She claimed this was because the knowledge was largely spiritual, implying that as spiritual knowledge it had no scientific qualities and therefore was economically without value. From what we have said, this statement cannot be taken seriously.  There is another obvious answer.  The answer may be responded to in terms of a question, which provides for an explicit repudiation of this view.  The interest of modern science in the traditional knowledge of the Shuar has itself influenced an entire economic field, namely called economic botany.  This is a field well established in the industrialized society and highly rewarded professionally and economically.  A specific branch of this field is another vast field of botany known as ethno-botany.  Ethno-botany targets traditional knowledge about botanical assets considered to be of high economic value.  If traditional knowledge has no economic value, no commercial value, and therefore cannot be protected, how does such a view compare to the importance that scientists and bioprospectors play on ethno-botany as a major scientific field?  If ethno-botany were completely economically and scientifically worthless, why is there a specific US governmental policy and a vastly aggressive strategy to appropriate as much of this knowledge as possible and exploit its benefits.  

The nature of traditional knowledge as a form of New Property including Intellectual Property

One of the most notorious facts of the idea of property and wealth today is that in this millennium it is widely acknowledged that the most important source of human wealth is in the human imagination.  In short, we create property by imagining something.  If that imagining on further reflection suggests something of value it may ultimately gravitate to the point where the idea may be expressed in terms of a group or individual secret that can be traded and used for the exchange of values.  The new wealth of our time is expressed as property, which is a product of intellectual effort, or intellectual property.  In fact, it is deeper than that and older.  It is the use of the human mind as an instrument of reason and logic, as an instrument of creative orientation and association, as an instrument of deep reflection seeking to pry open doors of knowledge, insight and opportunity. Thus, it is in the human mind that we expand knowledge and insight and better understand the expansion of human consciousness itself. In the anthropomorphic sense this is universally what we are dealing with.


There is no difference between what is imagined and produced by the discipline of a tradition in the Ecuadorian rain forest or in the formal graduate classes seeking to expand and understand the boundaries of knowledge; which might have an impact and improve upon the human situation.  If we can protect ideas that come out of graduate seminars of Oxford, Yale, or Cambridge, may not also protect the ideas and insights that come from a tradition that although using different methods is able to produce outcomes of social and commercial value?  


It is a commonplace that law is continually evolving, creating new concepts of value and interest and devising appropriate and just means to establish how these are to be controlled, regulated, shaped and shared.  The modern state notoriously recognizes new and novel interests.  Administrative law is one illustration. Here the state creates important entitlements and benefits that may not have existed before and may only be important because the material or scientific foundations of society have evolved. Thus, in the US there is an explicit recognition of this in the scholarly literature dedicated to the concept of the new property.  Although this idea seemed novel at the time, it was simply recognition of the notion that society and the human beings who interact in it are continually creating and recreating new forms of interests and value.  The new property certainly recognized that in some ways the modern state had vastly accelerated this process.
 


In conventional law, therefore, it is well recognized that in the modern state new forms of property are continuously being created by practice, as well as by conscious legislative and or administrative action.  The modern state creates a vast flow of entitlements, the process juridical character of which is not always precisely defined.  However, once the interest is identified those entitled to the interest are protected from arbitrary takings which compromise those interests.
  Such interests are also actively developed specifically under such concepts as the legitimate substantive expectation a person may hold in reliance on acts of a government.
  Thus, new or novel forms of property or interest are continually being discovered or created and protected by law.  Thus, property has an explicit human rights dimension. The protection of property as a human right in the Universal Declaration of Human Rights reads as follows, “everyone has the right to own property alone as well as in association with others.  No one shall be arbitrarily deprived of his property.”
  This means that indigenous people own property over their lands and not simply grazing rights.  They own their indigenous knowledge and that knowledge is thus their property as a fundamental human right.  Their right to own their lands and their intellectual traditional property are thus ownership rights recognized as fundamental human rights.     


In the area of intellectual property, these ideas are expanded dynamically because it is in the area of intellectual property that today humanity experiences the great economic growth.  In short, it is the new property created out of the human imagination (intellectual property-traditional property) that is recognized as having value and protected from arbitrary or capricious appropriation or by interests bent on misappropriating and using for value such forms of property and entitlement.

Protecting Traditional Knowledge and the Ideological Assumptions and Misconceptions of Contemporary Intellectual Property Law

  
In 1993, a conference in Belagio, Italy considered the problem of intellectual property as currently constructed in national law and conventional international law (treaty law).  The outcome of this conference was the Belagio Declaration.  In the Declaration a clarification is provided of the assumption behind intellectual property law, stating “contemporary intellectual property law is constructed around the notion of the author, the individual, solitary and original creator, and it is for this figure that its protections are reserved.”
  This Declaration is appropriate as far as it goes but in fact makes a grievous error.  It does not adequately reach the notion that patent law may be used to aid and abet a naked fraud, theft, and the widespread misappropriation of the intellectual property of others.  

In short, the tools in the system reflect not legal neutrality but a process by which a stranger may steal another’s property or knowledge, lodge documents in a foreign state, meet the formal requirements which are limited of that state’s law and proclaim ownership worldwide.  It is precisely this legal technicality which creates a legal vacuum which facilitates the misappropriation of the intellectual property of others. The international regime appears to want to speed up the registry of patents without the inquiry as to its origin or possible shared originators. This is largely a current global debate about the proposed changes and supplementation of the Convention on Bio-Diversity, in particular Article 8[J]. There the debate is about whether a certification is a practical and effective pre-condition prior to filing for a patent. The misappropriator has an immense advantage in the sense that once the patent is filed and possibly approved in a distant state it is virtually impossible to challenge the patent holder for the violation of a trade or industrial secret, especially if the plaintiff is an indigenous group or community. Apart from any other difficulties, it is vastly expensive and beyond the reach of most indigenous communities to mount an effective challenge to the system at present. In addition, the patent law will rarely if ever demand that the entity registering the patent certify the origin of the idea and the related materials from which the patent is constructed.  

A team of researchers at the University of Florida, working with Shuar leaders, reviewed 3,000 patents of major pharmaceutical companies and could find no evidence of certification of the foundations of the knowledge from which the patented organic compounds developed were registered.  Although the discourse on revising the Convention on Biodiversity (CBD) focuses on inter-alia the issue of certification, it is clear that should certification be mandated internationally, it will be hugely resisted by the small group of interests and States that have benefited enormously from stealing and/or misappropriating the intellectual product of inter-alia indigenous peoples.  The solitary owner assumption defies social reality.  We, therefore, approach the repudiation of the assumption, by an explicit theoretical and sociological explanation of that nature of property, individualism, and community.  
The basic anthropomorphic foundations which is the basis of intellectual property
The more realistic and empirically sustainable idea of property, person, and community rests on the obvious datum that every individual comes into being in an ineluctable relationship with others.  These radiating relationships constitute family, group, and ultimately State.  The individual thus comes into a social reality of community which includes the perspectives of the past, the present, and the future.  In the sense the individual’s personal ingenuity and productivity is not wholly atomized and completely distinct from the history and circumstance of the community that produced and nurtured her. 


Although individuals may ingeniously improve upon the intellectual product of the culture, their own ideas of property (what is mine and what is yours), indeed, the very perception of property, is that it is a construct in relation to others and to the political system which constitutes the community.  Sometimes these divergent stances stress the theory that one form of social organization is individualistic, while the other is communitarian.  But, it is difficult to imagine any society that is not both individualistic and communitarian.  In actuality, emphases on individualism or community are both elements of the nature of social process.  In short, social interaction is characterized by patterns of both collaboration and conflict; thereby, it is cross-cultural social interactions that provide fluidity about what property and value has been and might be in the future.  This involves some notion of cultural expectations about line drawing over the value of things that are both demanded and shared by community members.


Property and especially traditional knowledge as intellectual property therefore is very much a human, social, political, and juridical construction.  Contrary to popular belief, the boundaries of property and the forms of its uses are dynamic, rather than, static.  This insight is nowhere more obvious than in the area of intellectual property.  Intellectual property is in the first instance a product of the human imagination.  The human imagination itself is influenced by the context and the relational dynamics of social process.  The fact that an idea of value exists in the mind of a Shaman or a graduate student in a modern university, does not convert the idea into property.  

In short, the “idea” is a necessary but not sufficient condition of society vesting the idea with the notion that it is of value, and may only be used or appropriated or enjoyed when given practical or concrete expression under limited conditions.  In this sense, intellectual property from an anthropomorphic perspective codifies the imaginative experience of tradition, defines that experience in concrete expression, and evolves, mutates and stimulates still other ideas and imaginations such that society continuously produces new and utterly novel forms of so called property.  What then are the boundaries of property, intellectual or otherwise?  A realistic assumption, although troublesome to many, is that property rather than being a vested or reified artifact, in fact will only constrain its forms and interests when the human imagination ceases.  And the human imagination will cease when human associations will ultimately end.  This would seem to be the ultimate constraint on property.  In the sense, traditional knowledge is in fact the product of traditional techniques and epistemologies, as well as the imagination and it is no less valuable than the humdrum products of many scientists seeking to reproduce in camouflaged signs and symbols the ideas of others.


The idea that traditional knowledge is not property and does not carry value for indigenous communities is therefore utterly unsustainable in terms of history, in terms of jurisprudence and in terms of social science. It is a value whose currency is promoted by those who have misappropriated the intellectual patrimony of traditional knowledge and sought to exclusively monopolize the benefits of value added procedures and techniques, including marketing. The prime motivating force is profit and self-interest.  These practices are carried on the name of advancing knowledge in the respected fields, such as ethno-botany and economic botany.  It is done in the name of advancing science in the system of modern pharmaceutical research and the promotion of modern drugs as a pure commodity regardless of the broader value implications that it seeks to undermine or ignore.  Often these acts are committed under the auspices of bioprospecting, a term tantamount to biopiracy.  Further acts are camouflaged in the name of biodiversity but frequently translate into the appropriation of what may be value in nature of biodiversity from this perspective; consequently indigenous communities are at the mercy of additional predators who can now exploit their lands for other commodities disregarding the integrity and diversity of the ecosystem.  Having abstracted what the prospectors think is all that is valuable from the people and the bio-diverse ecosystem, the entire ecosystem is now expendable, causing profound risks for the people who live in these environments. When biodiversity together with genetic and human resources are allegedly exhausted, the weak incentive to protect the biodiversity ecosystem and the human community in it begins to erode. Energy and extractive interests bring in a new round of prospectors who may ruthlessly resort to methods of coercion to achieve access for these resources. The results are often threats to the survival of the community itself.               

The legal ways in which traditional knowledge is and may be protected from biopiracy

There are multiple ways in which law as an effective process of intervention may be developed to provide and adequate authoritative and controlling response to the processes and practices of bio-prospecting to ensure that the misappropriations of traditional knowledge may be adequately protected. The most important issue here is to clarify the idea as we are sort to do that indigenous people have property interest and in particular property interests in those forms of traditional knowledge that follow in the broad framework of the protection of intellectual property expectations on a regional and global basis. There are essentially a number of concrete strategies that may be deployed by advocates who seek to provide for justice and equity for variously situated indigenous nations. 

· The first of these is to explore scope and relevance of the foundational concepts of trade and industrial secret law. A review of practices in the civil law, in the common law, in representative statutory law states as well as international law shows there is a common core of legal concepts that consistently recur in all the criteria that touch on the protection of trade and industrial secret. 
· Second, related to this idea is the recurring concept of piracy, which is an international legal concept, which in general confers universal jurisdiction. The concept of piracy as international law wrong has been expanded from robbery on the high seas to the highjacking of planes and ships. It has also been expanded in the age of cyber space to cover electronic commerce and communications. Using the techniques of modern communication theories, there are strong juridical foundations for the construction of a customary international law rule, which by legal analogy may appropriately cover the international wrong of bio-piracy. 
· Third, the concept of property of indigenous people may be logically extended to include traditional knowledge as intellectual property and thus provide a firm human rights juridical foundation for the protection and the provision of remedies for the misappropriation of traditional knowledge. 
· The fourth possible avenue of legal recourse is in part contingent upon the soundness of the description and analysis of traditional legal rights as protecting property interest of indigenous people. If the concept of a trade or industrial secret is a formal property that forms the basis of a claim under a conventional international treaty, that claim would still have to be characterized for the purpose of civil litigation in a domestic tribunal. In general, in both civil and common-law systems the wrongful misappropriation of a trade or industrial secret is regarded as been either delictual or tortuous in character. 
· A fifth stratagem may now be outlined: The principle in point four feeds into a related but important legal stratagem. The above premise, suggests there is a juridical foundation to support a claim in a domestic court, for the violation of a substantive property interest in a domestic court. The claim is based on the principle that the prescriptive norm that rules the case is one drawn from the field of private international law: In short, the lex loci delictus is authorized to prescribe that law for the wrongful, delictual taking of a property interest. Thus, the law of the state where the wrong or delict occurred is authorized under international law, including private international law to supply the rule of decision in such a case. 
In contemporary choice of law, this test is varied somewhat but there appears to be a growing consensus that the operative rule of decision would be the law of the place having either a significant relationship to the events or occurrences or at least having a reasonable relationship to those parties involved in the allegedly wrongful events. In addition, the wrong could be a civil law and common law wrong in the consent jurisdictions thus obviating any notion that there is a true conflict between the concerned states or jurisdictions. However, the logic leads to even a strong argument, if such a claim is filed in an appropriate federal court in the US. 
· We now come to a sixth legal stratagem: Principles four and five contain two premises which provide us with a direct claim in law which may be based directly on the concept of an international tort directly in violation of the Law of Nations. United States practice has specialized in this area. For example, Section 1350 of 28 United States Code is of relevance. This section popularly known as the alien tort claim statute holds that the federal courts may determine cases brought by an alien for a tort in violation of the law of nations. This statute has been applied in the several federal judicial districts in the United States and the section has been affirmed most recently in the Sosa case by the United States Supreme Court. If the logic is compelling that, the elements of a tortious wrong in the area of protecting trade secret knowledge, and traditional knowledge as trade secret knowledge, and if the elements of this wrong are consistent with the standards for declaring the existence of a rule of customary international law, then there is a possible claim under section 1350. The claim would be based on a tort of an international law wrong of biopiracy and thus an alien may sue under section 1350 if there is jurisdiction over the defendant. 
· A seventh possible stratagem to seeking legal redress for the misappropriation of traditional knowledge may be even stronger than the concept of an international tort of biopiracy. Here, the analysis would focus on traditional knowledge as intellectual property, which is property for the purpose of Article 17 of the Universal Declaration of Human Rights. The case law of Inter-American Court of Human Rights has taken a broad and liberal view of the concept of property as applied to indigenous nations of Latin America. It is not yet extended the concept of property under the Inter-American Convention to traditional knowledge as a protectable property interest but as we show there is a strong basis in human rights law and theory as well as the practice of the Inter-American Court that this is a protected human right. Consequently, a possible remedy could lay in the jurisprudence in the Inter-American Commission and Inter-American Court of Human Rights. Thus, there are ready exists the principle that under the Inter-American system at least there is a compelling case that traditional knowledge falls within the protection of the human right property. The arbitrary deprivation of this right or the misappropriation of this right thus constitutes a wrong under international law. Since the wrong is analogous to protecting industrial and trade secrets. It is a wrong, which also has a tortous and delictual character. This may be prima facie sufficient to establish that it is a tort in violation of the law of nations for the purpose of domestic litigation under section 1350.
· The eighth possible stratagem for action may be the claim for legal redress for the misappropriation of traditional knowledge based on the current prescriptions on the Convention on Bio-Diversity (CBD). The CBD provides some degree of protection for indigenous interests based on traditional knowledge and other genetic materials localized to such communities. However, the precise language of the relevant article and its relationship to other related articles in the CBD is very ambiguous and generally considered to be incomplete. Thus, there is a continuing discourse designed to improve upon the basic expectations in this instrument concerning the interests of indigenous people. Notwithstanding the limitations of the CBD, the convention does provide for extraterritorial jurisdiction concerning issues arising out of the CBD. 
The CBD also provides for judicial settlement for disputes under in International Court of Justice. This may have the possibility of a state’s party litigating the rights associated with indigenous interests before the ICJ in certain situations. From the perspective of the identification of treaty based legal interests for indigenous people concerning both traditional knowledge and the genetic inheritance, the key article is 8[j]. Article 8[J] seeks to protect inter alia traditional knowledge, which stipulates must be protected by formal certification for access and benefit sharing regarding the gains derived from such knowledge. This is a method, which is also giving rights to the development of more detail protections as indicated in the Bonn Guidelines. This guidelines are moral guidelines and do not necessarily generate specific legal rights should they be violated. However, they could implicitly be read as providing an authoritative gloss on rule 8[J] and thus read in the light of the principles of jurisdiction and judicial settlement could provide a form of legal redress for malicious violations of the provisions relating to access, certification, and benefit sharing. There are currently negotiations under way to define the scope and character of Article 8[J] of CBD and these negotiations are now being influenced by the recently adopted General Assembly Resolution, Declaration on the Rights of Indigenous Peoples (2007). We now developed the key legal principles and doctrines, which we maintained protect traditional knowledge of indigenous peoples in international and comparative law.
Intellectual Property, Treaty Law: 
Trade and Industrial Secrets for the Protection of Traditional Knowledge
In 1996 five Andean nations, including Ecuador, negotiated and adopted the Cartagena Agreement, forming the sub-regional Andean Community [CAN].
  Since its origin CAN has remained active negotiating and agreeing among member States to expand the agreement in order combat new challenges confronting member States.   For instance, for purposes of intellectual property, traditional knowledge in the region is understood and can be interpreted from specific decisions.  Interpretation of these recent decisions have direct bearing on the nature of the legal theories employed in order to define the property character of traditional knowledge and the expectations of member States.  These expectations explain the circumstances under which traditional knowledge may be protected from predatory interests.  For instance, Decision 486 addresses the issue common intellectual property regime.  This decision seeks to codify settled international expectations concerning intellectual property and to further define precisely inter-alia the legal character of indigenous traditional knowledge as intellectual property.  Chapter II touches on the theme of industrial secrets.  Industrial secrets are defined in Article 260.  The definition, precisely on point, is functionally very close to the common law concept of a trade secret.  They define an industrial secret as “an industrial secret shall be considered to be any undisclosed information within the lawful control of an individual person or legal entity that may be used for any productive, industrial, or commercial activity and that is capable of being transmitted to a third party….”
  

In the context of the biopiracy cases we have looked at the traditional knowledge was in fact in control of recognized traditional leaders, who are a part of  a legal entity and in the case of the Shuar, the community in fact has its own corporation, the Shuar Nation Corporation (SNC).  The specific purpose of the SNC is to manage all property interests of the community in terms of contemporary economic and commercial reality.  This knowledge relating to traditional uses of plants for healing and other purposes was capable of being transmitted to third parties.  If it were not transmittable, the entire field of ethno-or economic botany would collapse.  In light of these aforementioned provisions and considerations, United States legislation funding bioprospecting would be a complete illusion or legislative mistake.  Such a mistake would hardly be taken seriously when we consider that the health and science elite where the promoters in chief of the legislative initiative. 


Further, Article 260 (a) stipulates that the knowledge must be a secret “in the sense that it is not, as a body or in the precise configuration and assembly of its components, general known among or readily accessible to persons within the circles that normally deal with the kind of information in question ….”
  The traditional knowledge of the Shuar is a carefully guarded secret of an internal professional class of healers, the Shamans.  Within Shuar society, the Shamans have a national professional society governed by elected officials.  Indeed, Ecuadorian law provides a State stipend to Shamans because of the healing functions they perform in the healthcare system. 


Article 260 (b) focuses on the fact that the industrial secret must have commercial value because it is secret
, and Article 260 (c) states that the owners of the knowledge take reasonable steps to keep the knowledge secret.
  In brief, the traditional knowledge held by the Shuar specifically meets this criterion of secrecy and reasonable procedures to keep the knowledge secret by the patrimonial nature of their culture.  For this reason, major United States interests in the field of ethno-botany were forced to use cunning tactics, tantamount to fraud, to acquire a vast quantum of traditional knowledge of scientific, economic and medical value.  Instrumentalities of the Unites States and its prospectors then secretly extracted this carefully guarded traditional knowledge from the Shuar territory and passed it on to a National Cancer Institute Register (NCI), which is not generally accessible to the public.  Later, the same organizations decided, having exploited the knowledge, to put the knowledge into the public domain.  
This was an intentional effort to destroy the property value of the misappropriated traditional knowledge. It was done on the basis that once the traditional knowledge was in the public domain, no matter how it was originally acquired, it was no longer a secret and therefore carried no commercial value to the original owners.  Although published, the very nature of this publication in a book for internal circulation meant that in effect only the biopirate and its confederates had knowledge of the publication itself; therefore, the knowledge in this book still maintains the status of a trade secret as recognized by significant sources of international law based on available instruments and customary practice.  Moreover, a further legal stratagem of great inequity could be used to undermine the Shuar’s trade secret claims.  By the time the Shuar discovered what had transpired, the statue of limitations would in any event have blocked lawsuits based on well established US law, let alone principles of international law and human rights.


Without any obvious and specific process of taking reasonable steps, the Shuar simply refused to provide this kind of intelligence up front to bioprospectors and other botanical predators.  In fact, one major botanical garden approached the Shuar with a contract that if completed would have juridically exchanged everything of economic value to them for two scholarships to an American institution.  The leaders of the directivo of the Shuar at the time found the offer embarrassing.  This is not a matter of reasonableness; the matter is how do you approach such outright callus and up front communications without insulting the other party.  Here, the reasonableness of the response was to drop simply the offer into the dustbin outside the presence of the prospector.  On a later trip to Ecuador, the abugado defensor of the Shuar was sitting with a junior bioprospectors from an Ivy League university.  At which time he engaged the Shuar lawyer in a conversation without realizing his status in relationship to the Shuar.  During this conversation, the bioprospectors stated, “that trying to get something out of the Shuar was utterly frustrating.  They think they are clever.  But I am going to find a way to get what they got.”  

Also, in 2002, the Shuar wrote a Bill of Fundamental Rights.  The Bill was adopted by the Grand Assembly, the highest decision making authority of the Shuar.  One of the central issues confronting the Assembly concerned the formation of a partnership with a reputable and internationally recognized research institution, for the purpose that their knowledge could be shared for the mutual benefit of that entity and the Shuar community to include society at large.  For these reasons, the subject of reasonable steps taken to control the information, as stipulated by Article 260 (c) has been satisfied by the Shuar.  In short, the traditional secret knowledge of the Shuar, as established by both the Shuar practice of reasonably preserving it and the overt strategies of predatory practices to steal their knowledge using methods that are unlawful at all levels.  


The information concerning the traditional knowledge as an industrial secret is related to the characteristics, purpose of products, production processes, and related matters, that touch on patenting and marketing drugs based on inorganic compounds and which are of high economic and medical value.  More specifically, the traditional knowledge permits the researcher to target specific species in terms of outcomes that can guide expeditious research and to speed the isolation of the active ingredients, which may then be patented and ultimately marketed.


Article 262 stipulates the ownership rights of traditional knowledge against third parties who engage in practices that are essentially unfair.  Article 262 (b) states that “communicating or disclosing, without the consent of the personal lawfully in control of that information, the industrial secret referred in subsection a) with the intent of obtaining advantages for oneself or another party or of causing injury to the person in control of that information ….”
  This provision is unremarkable in the sense that it is a principle of law and morality that is found in almost every organized community.  Reduced to its fundamental policy, this provision says that you cannot steal somebody else’s trade secret.  If one steals with a specific intent to actually injure the person, the wrong is compounded.  In short, theft of a trade secret is universally prohibited.  Moreover, the specific intent of not only stealing and monopolizing advantages but being absolutely meticulous that the advantages would not be shared with the victims, simply compounds the moral and legal turpitude of the bioprospector.  The Shuar have experienced this sadly this experience is by no means unique.  


A particularly troublesome provision for the bioprospecting industry is the actual use of the traditional knowledge after it has been misappropriated or stolen.  Article 262 (e) stipulates the following “using an industrial secret obtained from another person, while knowingly, or negligently failing to know, that the party who communicated the secret had acquired it by use of the means cited under subsection c), or did not have consent to communicate it from the person lawfully in control of that information,”
 implicates governmental authorities who retrieve and store such information and allocate it on the grounds of the government’s own policies and preferences.  It implicates the major pharmaceutical entities who through prestige and preference acquire this knowledge for their own research and development purposes, it implicates possibly even major universities or institutions who must obviously know how the material which they study has been acquired and yet with the high intelligence they presume to monopolize they seek to claim ignorance.  Even first year law students are familiar with the axiom igorantia nemini juris excusat, ignorance of the law is no excuse. 


We have focused on the well-established comparative and international legal principles as reflected in the law of Ecuador under the Cartagena agreement.
  However complex patent law and trade secret law might appear, there is hardly any complexity in the obviousness of basic legal and moral principles that touch on fraud, deception, theft, cover-ups, unjust benefits, aiding and abetting and rewarding such behavior, and also benefiting from such conduct.  These are not vastly new or complicated legal principles.  In fact, most of these principles are considered to be the rock bed of modern capitalism.  They are also the foundations of al cultures that have legal systems that are transmitted by writing or oral tradition.  In the village you simply cannot grab the other chap’s cow or chicken.  Although, there is a greater sense of community proprietorship, people in all village communities do not consider that when a visitor shows up he does now own his pants or underwear anymore.  These are vast parodies of social reality and a gross depreciation of the wisdom and sophistication of indigenous peoples and in many instances first nations in many states.                


The principles drawn from Decision 486 of the CAN dealing with common intellectual property are remarkably parallel to trade secret law in most States, and particularly the United States.  Indeed, in the United States trade secret law is highly developed and aggressively enforced.  For instance, Coca Cola has maintained its trade secret formula for decades.  The United States leads the world insisting that piracy of cultural and other outputs be fully and effectively policed, not only inside the United States, but also universally.  Thus, the growing problem of appropriating trademarks for phonograms, photography, television, digital media and online music, are matters that are considered to be critical to issues of fair dealing, reward for ones efforts, and a vigorous condemnation of the new forms of piracy.
  

Thus the United States and other industrialized countries insist that anti-piracy regulations cut across or should be reciprocally prescribed, applied, and enforced across State and national lines and should approximate the idea of universalizing the crime of classical piracy on the high seas.
  In fact, there is so much uniformity as to the principles designed to protect trade secrets in common law and federal law, as well as in the Uniform Trade Secrets Act, that the comparison with the law of equities and other Andes nations suggests that there is clearly an emerging rule of customary international law that prohibits the stealing of trade secrets.  Equity is an authoritative source of international law in the protection of indigenous property interests.  International equity minimally incorporates a strong juridical concern for the international and regional human rights of indigenous people.  

In addition to general international law, the rules of private international law as between Ecuador and the US would provide for both jurisdiction to prescribe and apply substantive law that recognizes the legal rights of the Shuar.  For example, the Shuar have rights under classical private international law, with the prospect of applying United States law of the state of domicile of the potential defendants and most states in the United States either have adopted the uniform act or have a common law that protects the law of trade secrets as an aspect of the law of torts.  In addition, there is international law in which the property rights of indigenous peoples, which have been arbitrarily stolen with the aiding and abetting of a foreign government, may fall in the protections of the jurisprudence of the Inter-American Commission and Inter-American Court of Human Rights.
  In addition, the Republic of Ecuador and States similarly situated are in fact the vast economic losers of an enormous economic asset.  Ultimately the issue isn’t just simply benefit-sharing with pots and pans for the indigenous Shaman and communities.  It is that the actual value of what is stolen is a matter of deep interest of a state which is vastly in debt and which itself is examining whether the debts accrued to it where indeed mattes of fraud, deceit, and outright exploitation.   

Biopiracy as a Wrong under Customary International Law

An important question in international law is whether the aggregate behaviors which involve the theft and/or misappropriation of traditional knowledge is also witnessing the emergence of a legal norm of soft law which we might describe as the international wrong of biopiracy.  Earlier in this essay, we used the term biopiracy as a useful marker to underline the nature of the wrongful conduct characteristic of bioprospectors in general.  The critical question therefore is whether there exists some juridical basis for establishing the principle that the wrong of biopiracy, outside the existing conventional treaty law.


Piracy is a universal crime.  The pirate is an enemy of humankind.  Any State may apprehend and punish the pirate and lawfully appropriate the fruits of pirate wrongdoing.  There are two aspects to the crime of piracy.  First, a preliminary point; international law does not always clearly distinguish international wrongs in terms of international crimes or international wrongs that may also be enforceable through legal procedures analogous to civil remedies.  For example, in international law, torture is a crime under treaty law.
  It is also a wrong, and as a wrong, it has been determined civil actions for damages are appropriate in certain cases.  Thus, the wrong in international law may have both criminal law elements and civil law elements, which may co-exist concurrently or sequentially in terms of legal intervention.


In terms of the universal crime of piracy, the first aspect of it is encoded in the word universal.  Specifically this means that there are no territorial limits with respect to the prescription, apprehension, trial and conviction of the pirate.  Modern international crimes in various treaties apply the universality principle as a legal obligation on a State to apprehend and punish the wrongdoer, or extradite the wrongdoer to a State willing to do so.  Central however to the concept of piracy from its inception has been the idea that it is a crime that is not exclusive or limited by territorial considerations as a matter of principle.  In particular, it should be noted that the crime of piracy in its original definition usually occurs on the high seas and therefore occurs on a space that is not within the exclusive jurisdiction of any particular State.  

Jurisdiction is itself in this sense inclusive, perhaps described by the inelegant term, universal.  Thus, the concept of piracy and the possibility of its extension via legal analogy would carry with it also the idea of universality as a matter of prescription, application, and enforcement.  The second aspect of piracy is of course the substantive definition.  The classic definition talks in terms of robbery and stealing (property) as well as kidnapping persons on the high seas.  Thus, the issue of robbery and theft fits within the classical definition of piracy.  The definition however, has been extended to include efforts to appropriate aircraft or other vehicles, usually described as hijacking.  

It would be important to note that the hijacking does not have to be on the high seas to be within the definition of aircraft piracy.  In addition, the aircraft may be hijacked on the ground as well as in flight.  Thus, hijacking as an act of air piracy, like piracy on the high seas is not specifically limited or confined to the sovereignty of a particular territorial state thereby representing a shift in historic conceptualization of piracy in detailing the adaptive nature of piracy and its universal applicability.   


The piracy analogy has been extended to include the appropriation and otherwise unlawful stealing of copyrights, patents, and trademarks, involving as well the production and distribution of the “pirated material.”  The broader context of these specific forms of unlawful appropriation also involves modern technologies of communication that in their nature transcend traditional geographic space.  Thus, the revolution in communications technologies, which effectually result in the compression of space and time, give credence to the juridical character of the general criterion of universal jurisdiction.  In addition, it remains focused in part on the idea that what is taken is essentially property, that is trademark, patent, copyright, and of course the catch all phrase intellectual property.  The only outstanding question form the point of view of the intellectual traditional property of indigenous people is whether their intellectual property is property at all.  There can be no question that analytically and in sound legal theory it is property.  Moreover, the vast flow of  developing law and legal expectations at all levels clearly demonstrate that traditional intellectual property is property, is aggressively sought after, and used to produce exponential outcomes of wealth, power and prestige  for those who can unlawfully appropriate this form of property and use it for their own benefit.    


The question then is, is there an international legal principle a part from specific treaty law that is an independent prescriptive norm which determines that acts in the nature of piracy, and which we call biopiracy, are violations of international law.  Central to the process of creating customary international law is the notion that the ostensible rule must be articulate, and clearly understood.  That rule must carry with it certain classical indicia that go to the establishment of a non-consensual rule of international law.  The central elements are the articulation of State practice, the objective evidence of such practice, the specification of the specific elements of customary international law, elements that would include such issues as tradition and time, uniformity and consistency, as well as the idea that the rule is a rule of general universal application.  The statute of the International Court of Justice specifically talks of customary international law being “a general practice accepted as law.”
  The central legal doctrine behind this criterion is the notion that the accepted as law clause involves the opinio juris sive necessitatis.
  

It is quite clear that the central doctrine of piracy, which was generated partly by agreement, and from agreement, generated expectations of universal applicability, carries with it the imprimatur of at least an element of duration.  With regard to uniformity and consistency, the doctrine as it has evolved through analogy to other areas of international concern has carried the core elements that involve a universally agreed upon standard of wrongdoing.  This includes robbery, and stealing another’s property in the context in which there is not simply a single sovereign concern but a general international concern.  Thus, the concepts we deal with capture the generality of a rule of customary international law, however formulated, or however extended through analogy keeping faith with the core principles of wrongdoing.  


We can now specifically look at the analogical extension of the central doctrines of piracy to the issue of biopiracy.  The critical question here must analytically be seen in terms of how expectations of what is lawful and unlawful are established in general international law.  The emergence of a soft law of biopiracy emerges from the core foundations of piracy doctrine in international law as well as from the emergence of national, regional, and international norms encoded in a multitude of treaties.  The two together have generated enhanced expectations about the incremental expansion of the piracy doctrines from ships to planes, to other vehicles, to electronic and cyber products, and to intellectual property and thus to the intellectual property of traditional peoples on a universal basis.  The central element therefore in the context of seeking to ground the customary international rule prohibition biopiracy is to recognize who the instruments of international law making are.  These include specialized regimes within the Inter-American system, the human rights regimes in multiple regions of the world, spear-headed by the work of the International Labor Organization, United Nations Economic Social Cultural Organization, the World Trade Organization, as well as specific and near-universal legislation and domestic decision making within States which protect the new forms of intellectual property through areas such as trade secret law, etc.  Thus, when we contextualize the emerging legal norm of biopiracy we see that it carries a powerful imprimatur of the most important participants in the international law making process in the world community.


We now come to the question of the prescriptive content of the norm or rule.  Is biopiracy a definable in terms that are prescriptively precise and sufficiently general to have the form and structure of a prospective rule of law?  Biopiracy may be effectively defined; biopiracy is conduct that targets the traditional knowledge base of a society with the intent of wrongfully misappropriating intellectually valuable traditional knowledge from traditional communities by fraud, deceit, theft, and malicious procedures.  The wrongful appropriation of such knowledge is used to produce and distribute products of economic value for the sole gain of the bioprospectors or their principals and/or agents.  The wrongful conduct constituting biopiracy is conduct that is universally prescribed by custom, legislation, treaty law, and by general international law.    


The second component of the rule is whether it carries any international authority imprimatur.  It is quite clear that no State and no reputable private sector entity would refute the principle that prohibiting theft, fraud, deceit, as the mechanism of stealing the intellectual product of another person or community is simply morally reprehensible.  Thus, the very content of the norm and its widespread adherence in law at all levels from the international to the customary norms of the indigenous communities themselves, established the principle that the norm of biopiracy is supported by a powerful authority component inherent in the nature of the norm itself.  Other components of authority supplemental to this include the fundamental policies that protect intellectual property from theft and misappropriation and such fundamental policies find support in the human rights dimension of property.  

The final component of the prescription that outlaws biopiracy is whether it may carry any expectation of practical application.  To the extent that powerful actors on the international scene intimately involved in biopiracy strenuously prevent the actual processes and outcomes from being generally accessible, international law remains somewhat weak in the issue of enforcement.  However, weak enforcement at all levels does not mean that there is no expectation of enforcement at all.  It is precisely because there is a strong expectation of enforcement that strenuous efforts are made to make enforcement difficult.  For example, indigenous communities get little or no legal assistance from their own States to litigate their lawful claims against bioprospectors and other economic ‘hit men.’  In addition, there seems little desire to provide indigenous communities with the practical legal assistance needed at the international level to appraise their claims and to intercede on their behalf in terms of the multiple methods of dispute resolution indicated in Chapter 6 of the UN Charter.  This does not undermine the fundamental principle that the expectation of enforcement with regard to biopiracy, like other forms of piracy, is strong and that strength is sufficiently compelling to provide the rule of customary international law of biopiracy with its firm juridical placement as a critical norm of world order in international law today.  
Finally, there exists a clear and well-understood fundamental norm in international law which outlaws biopiracy, and that norm is well understood by the critical target audience in the international community.  That target audience specializes in international trade matters.  Another universe of the target audience is the victims whose intellectual property is being stolen.  Third, there is the community of strategic operators who are the operative ‘hit men’ and who devise methods of discreet and deception.  Finally, there are the major organizations, interests, and sometimes governments who orchestrate public relations campaigns to present themselves as the beneficent saviors of mankind, while they depreciate the fundamental rules of the system that they themselves benefit from.          

Biopiracy as a Tort in Violation of the Law of Nations

In United States law an alien may sue in the federal courts for violation of rights under the Law of Nations. The violation must be in the form of a claim based on an international tort. The threshold question is, is biopiracy a tort under international law. Without recourse to the specific human rights issues, we have sought to show that the concept of biopiracy has the prescriptive content of a wrong in international law with the core elements of the principle of robbery, which is a form of misappropriation of property under international jurisdiction. The norm is supported by both common law and civil law principles concerning the protection of trade secrets. Both the common law and the civil law regard the breach of a trade or industrial secret as a violation based on either the law of delict or the law of torts. 

Central to this analysis, is a well-understood principle of comparative law, which is used in modern private international law although expressed in slightly different language. The principle is the common core idea behind a legal principle. That common core idea is that it is a wrongful act to appropriate the trade secret of another when that other has done what is reasonable to protect it. This principle may be well supported by the authoritative source of modern international law dealing with general principles of law accepted by so-called civilized nations. Thus the principles of comparative law, private international law and international law may be used to sustain the submission that biopiracy is a tort in violation of the Law of Nations. This same principle finds indirect but additional support in modern state legislation, as well as modern treaty-based obligations. Cumulatively then, it may be confidently submitted that there is a rule of contemporary customary international law which is a clear and precise definition. 

The rule is also rooted in expectations about the protection of property and the proscription of arbitrary deprivation that the proscription accords with the expectations of the community that this rule is supported by the idea of authority. Finally, the expectation that such expectations are protected both nationally and internationally is so strong that it cannot be considered that such a rule is simply a matter of legal aspiration. 
Biopiracy as a Human Rights Tort in Violation of the Law of Nations

This specific legal strategy focuses on the principle that traditional knowledge of indigenous people holds a special placement in international human rights law. First, the flow of international instrumentalities dealing with human rights in general, and the human rights of indigenous people in particular, establishes the notion that there is a human right to property in international human rights law. The only question has been is what is the scope of this right. In the context of the work of the international labor organization as well as the work of the Inter-American system, there is considerable authority, which mandates that the property rights of indigenous people require strict levels of international supervision and concern. These expectations are also reflected in state law in many states including Latin America. What is crucial is that the jurisprudence of the Inter-American Court of Human Rights has itself insisted that the right to property of indigenous people be broadly defined. Central to this definition has been the idea that certain forms of indigenous property are critical to cultural survival. The wholesale misappropriation of indigenous people’s knowledge and its subsequent abuse or misuse is a threat to the cultural survival of that community. Thus, the foundations of the nature of property have been established on a human rights foundation. The wrong of the misappropriation of such rights is therefore a tort or a delict in violation of the Law of Nations and thus meets the criterion of 1350 litigation in United States Courts. 

Traditional Knowledge as an Aspect of the Human Right to Property under International Human Rights Law

Regardless of the requirements of the notion of a tort or a human rights tort under the Law of Nations, which is influenced by the litigation requirements in the United States Courts under 1350, there would appear to be jurisdiction to declare rights of property under the Inter-American Convention of Human Rights. Indigenous peoples would certainly have the right to petition the Inter-American Commission for a declaration that the appropriation of any property central to cultural survival of an indigenous community of the Americas is protected as a human rights interest in the Inter-American system. 
� The Rural Advancement Foundation International confirms that random testing of plants has a success rate of 1 in 10,000 in finding a valuable active ingredient.  However, if testing is combined with local shamanic knowledge, the success rate can be improved to about 1 in 5,000, or 1:2 ratio. Bioprospecting/Biopiracy and Indigenous Peoples, available at http://www.latinsynergy.org/bioprospecting.htm.
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